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THE FACADE OF NEUTRALITY: UNCOVERING GENDER
SILENCES IN INTERNATIONAL TRADE
BARNALI CHOUDHURY*

ABSTRACT

International trade policies have traditionally been measured
in terms of net economic benefit and market-based criteria. For the
most part, these policies have largely ignored any of the societal
effects that a liberalized trade regime may cause. Recently, however,
the environmental, health, and labor impacts of trade agreements
have slowly gained recognition as areas of concern. This recognition
has led to an overall growing trend towards acknowledging the linkages between trade and non-trade issues.
One area that has been relatively untouched by any new developments is the issue of gender. Trade theories proceed from the premise
that trade agreements are gender neutral. As a result, the texts of
trade agreements do not address any differential impacts on women.
The object and purpose of many trade agreements is to raise standards of living and to promote sustainable development. As gender
inequality has been recognized as an impediment to the promotion
of economic development, it must also negatively impact opportunities
to increase living standards and sustainable development. Accordingly, if international trade agreements are to meet their stated
objectives, gender inequality must be addressed.
By exploring the underpinnings of the exclusion of gender issues
from international trade, challenging the presence of a rights-based
discourse within international trade, and viewing the construct and
institutions of international trade through the lens of feminist theories, this article seeks to illustrate the reasons for the reluctance of
trade bodies to examine linkages between trade and gender. It also
examines three examples of the linkages between trade and gender
as a means of exploring the gendered context of trade and the social
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and cultural conditions under which trade can affect men and women
differently. Finally, the article examines possible methods for uncovering and alleviating gender silences in international trade.
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INTRODUCTION

International trade policies have traditionally been measured
in terms of net economic benefit and market-based criteria.' For the
most part, these policies have largely ignored any of the societal
effects that a liberalized trade regime may cause.2 In the recent past,
however, the environmental, health, and labor impacts of trade agreements have slowly gained recognition as areas of concern.3 This recognition has led to an overall growing trend toward acknowledging
that international trade agreements may involve issues beyond mere
trade concerns.
The "trade and. . ." discourse has shed considerable light upon
several issues of societal concern.4 Nevertheless, one area that has
1. Caroline Thomas, Introduction to GLOBAL TRADE AND GLOBAL ISSUES 1 (Annie
Taylor & Caroline Thomas eds., 1999).
2. Id.
3. For recognition of environmental issues within the trade context, see, e.g., United
States-Chile Free Trade Agreement, U.S.-Chile, ch. 19, June 6, 2003, Hein's KAV No.
6375, available at http://www.ustr.gov/TradeAgreements/Bilateral]Chile_FTA/Final
_Texts/SectionIndex.html; United States-Singapore Free Trade Agreement, U.S.-Sing.,
art. 18.1, May 6, 2003, Hein's KAV No. 6376, available at http://www.ustr.gov/Trade
_Agreements/Bilateral/Singapore_ TA/FinFiTexts/SectionIndex.html; North American
Agreement on Environmental Cooperation, U.S.-Can.-Mex., art. 1, § d, opened for
signatureSept. 8, 1993, 32 I.L.M. 1480; Appellate Body Report, United States - Import
Prohibitionof CertainShrimp and Shrimp Products:Recourse to Article 21.5 of the DSU
by Malaysia,
3-8, WT/DS58/AB/RW (Oct. 22, 2001) [hereinafter U.S. - Shrimp I]].
For recognition of health issues, see Appellate Body Report, EuropeanCommunities MeasuresAffectingAsbestos and Asbestos-ContainingProducts, 18-22, WT/DS135/AB/R
(Mar. 12, 2001) (adoptedApr. 5, 2001) [hereinafter EC-Asbestos]. References excepting
health from substantive trade obligations are found in most trade agreements. For
recognition of labor issues within the trade context, see United States-Chile Free Trade
Agreement, supra,ch. 18; United States-Singapore Free Trade Agreement, supra,ch. 17;
Agreement between the United States of America and the Hashemite Kingdom of Jordan
on the Establishment of a Free Trade Area, U.S.-Jordan, art. 6, Oct. 24, 2000, 41 I.L.M.
63; North American Agreement on Labor Cooperation, U.S.-Can.-Mex., pmbl., opened for
signatureSept. 8, 1993, 32 I.L.M. 1499.
4. The "trade and. .."discourse refers to the linkages between trade and non-trade
issues. See, e.g., Jagdish Bhagwati, Trade Linkage and HumanRights, in THE URUGUAY
ROUND AND BEYOND: ESSAYS IN HONOR OF ARTHUR DUNKEL 241, 241 (Jagdish Bhagwati
& Mathias Hirsch eds., 1998) (considering whether "trade liberalisation or market access
[should] be linked to human rights, labour standards, environmental behaviour, and a host
of other 'social' issues"); Christine Breining-Kaufman & Michelle Foster, Introduction
to INTERNATIONAL TRADE AND HUMAN RIGHTS: FOUNDATIONS AND CONCEPTUAL ISSUES 3,
3 (Frederick M. Abbott et al. eds., 2006) (discussing "the relationship between institutions
and norms regulating international trade, and institutions and norms promoting and
protecting human rights!); Sanford E. Gaines, The Free TradeArea of the Americas, in THE
GREENING OF TRADE LAW: INTERNATIONAL TRADE ORGANIZATIONS AND ENvIRONMENTAL
ISSUES 189,191-92 (Richard H. Steinberg ed., 2002) (considering "the prospects for incorporating environmental protection into the hemispheric movement toward free trade);
M. Gregg Bloche, WTO Deference to National Health Policy: Toward an Interpretive
Principle, 5 J. INT'L ECON. L. 825, 828-31 (2002) (arguing that a relationship exists
between liberal trade, development, poverty, and personal wealth); Steve Charnovitz,
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been relatively untouched by any new developments is the issue of
gender.5 Trade theories proceed from the premise that trade agreements are gender neutral.6 As a result, the texts of trade agreements
do not address any differential impacts on women.7
Curiously, the impact of economic law on gender issues has
been acknowledged by several noted international institutions. Both
Bretton Woods institutions, the International Monetary Fund and
the World Bank, have begun to study the gendered effects of trade
liberalization in their analyses involving the link between macroeconomic policies and poverty outcomes.8 The World Bank has also
recognized that gender inequality is detrimental to its mission of
poverty reduction and promotion of economic growth.' In part, this
attention to gender issues was in response to a call by the United
Nations General Assembly to the Bretton Woods institutions, UN
organizations, and the World Trade Organization to develop programs
to eliminate gender inequality."
The WTO's EnvironmentalProgress,10 J. INTL ECON. L. 685, 685 (2007); Chris Downes,
Must the Losers of Free Trade Go Hungry? Reconciling WTO Obligations and the Right
to Food, 47 VA. J. INT'L L. 619, 622-23 (2007) (examining the relationship between the right
to food and liberal trade); Robert Howse, The Appellate Body Rulings in the Shrimp/Turtle
Case:A New Legal Baselinefor the Tradeand Environment Debate, 27 COLUM. J. ENVTL
L. 491, 491-92 (2002) (considering whether environmental restrictions conflict with
international trade treaties); Christine Kaufmann & Simone Heri, Liberalizing Trade
in Agriculture and Food Security - Mission Impossible?, 40 VAND. J. TRANSNAT'L L.
1039, 1040-41 (2007) (discussing "the legal relationship between trade and food security);
Kevin Kolben, IntegrativeLinkage: CombiningPublic and Private RegulatoryApproaches
in the Design of Trade and LaborRegimes, 48 HARV. INT'L L.J. 203, 203-05, 209-25 (2007)
(theorizing "a new approach to trade and labor linkage" that the author calls "Integrative
Linkage"); Christopher McCrudden & Anne Davies, A Perspectiveon Trade and Labor
Rights, 3 J. INT'L ECON. L. 43 (2000) (examining the relationship between trade and labor
rights).
5. "'Gender' refers to the socially constructed roles and behaviours of, and relations
between, men and women.... ZO RANDRIAMARO, GENDER AND TRADE: OVERVIEW REPORT
9 (2006), available at http://www.bridge.ids.ac.uklreports/CEP-Trade-OR.pdf. Gender
roles and relations vary according to context and are constantly shifting. Moreover, as
with gender, women's roles and relations to men also vary according to context. Far from
being considered a homogenous group, issues regarding women's rights are crosscut by
differences and interests including class, race, wealth, religion, culture, and history.
Nevertheless, commonalities across differences still remain. See Hilary Charlesworth,
What are 'Women's InternationalHuman Rights?"inHUMAN RIGHTS OF WOMEN: NATIONAL
AND INTERNATIONAL PERSPECTIVES 58, 62-63 (Rebecca J. Cook ed., 1994).
6. RANDRIAMARO, supra note 5, at 15.
7. Id.
8. Caroline M. Robb, Poverty and SocialImpactAnalysis-Linking Macroeconomic
Policiesto Poverty Outcomes: Summary of Early Experiences11-12 (Intl Monetary Fund,
Working Paper, WP/03/43, 2003).
9. WoRLD BANK, ENGENDERING DEVELOPMENTTHROUGH GENDER EQUALITYIN RIGHTS,
RESOURCES, AND VOICE 73 (2001).
10. G.A. Res. 3, 49, U.N. GAOR, 23d Special Sess., Supp. No. 1, U.N. Doc. A/RES/S23/3 (June 10, 2000). Notably, the only institution not to fully heed the call of the General
Assembly was the WTO.

2008]

THE FACADE OF NEUTRALITY

The General Assembly's call to action on gender issues was itself a response to the Beijing Declaration and Platform for Action,
which advocated for the incorporation of gender perspectives into governmental policies and programs in order to elevate the status of
women." It also gave birth to the concept of "gender mainstreaming,"
defined by the United Nations Office of the Special Adviser on Gender
Issues and Advancement of Women as "a globally accepted strategy
for promoting gender equality."' 2 As the Office of the Special Adviser
notes:
Mainstreaming is not an end in itself but a means to the goal of
gender equality. Mainstreaming involves ensuring that gender
perspectives and attention to the goal of gender equality are central to all activities - policy development, research, advocacy/
dialogue, legislation, resource allocation, and planning, implementation and monitoring of programmes and projects."
Since its inception, gender mainstreaming has become an integral
component of many United Nations and other intergovernmental
organizations' policies.14
Given the prevalence of gender mainstreaming in the policies of
many noted international organizations, integrating concerns about
11. Fourth World Conference on Women, Beijing, China, Sept. 4-15, 1995, Report of
the Fourth World Conference on Women, Annex I, 38, AICONF.177/20 (Oct. 17, 1995);
Fourth World Conference on Women, Beijing, China, Sept. 4-15, 1995, Addendum to the
Report of the Fourth World Conference on Women, Annex III, U.N. Doc. AICONF.177/
20/Add.1 (Oct. 27, 1995) [hereinafter Beijing Declaration].
12. Office of the Special Advisor on Gender Issues & Advancement of Women [OSAGI],
Gender Mainstreaming:Strategy for PromotingGender Equality (Aug. 2001) (prepared
by Carolyn Hannan), availableat http://www.un.org/womenwatch/osagi/pdf/factsheetl.pdf.
13. Id.
14. Gender mainstreaming is now used by the UN Conference on Trade and Development, the UN Development Fund for Women, the World Bank, the Council of Europe,
the Commonwealth Secretariat, the Asia-Pacific Economic Cooperation, the Organization
for Economic and Development and Cooperation, and the Southern Common Market
('Mercosur"). HEATHER GIBB, GENDER MAINSTREAMING 3-4 (2001), available at http://
www.apec.org/apec/publications/all-publications/others.MedialibDownload.v1 .html
?url=/etclmedialib/apec-media-library/downoadsmisc/pubs/2001.Par.0007.Fie.v.
1;
Eugenia McGill, Trade and Gender, in 2 WORLD BANK ORGANIZATION: LEGAL ECONOMIC
AND POLITICAL ANALYSIS 699, 701 (Patrick F. Macrory et al. eds., 2005); THE WORLD BANK,
INTEGRATING GENDER INTO THE WORLD BANK's WORK: A STRATEGY FOR ACTION, at ix

(2002), available at http'I/siteresources.worldbank.org/INTGENDER/Resources/strategy
paper.pdf; Commonwealth Secretariat, Gender Mainstreaming, http://www.the common
wealth.org/Internal/33895/34013/gender _mainstreaming/ (last visited Sept. 30, 2008);
Dir. Gen. of Human Rts. & Legal Affairs, Gender Mainstreaming: Action Undertaken
by the Council of Europe (2008), http://www.coe.int/t/e/human-rights/equality/PDFFS
_MainstrE.pdf; Org. for Econ. Coop. in Eur., Catching Up on Gender Mainstreaming
and Gender Equality: An Action Program for OECD (2002), http'J/www.oecd.orgtdataoecd/
14/0/23377303.pdf.
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gender equality into international trade law seems a natural extension. The object and purpose of many trade agreements is to raise
standards of living and to fulfill the objective of sustainable development.15 As gender inequality has been recognized as an impediment
to the promotion of economic development, it must also negatively
impact opportunities to increase living standards and sustainable
development.16 Accordingly, if international trade agreements are to
meet their stated objectives, gender inequality must be addressed.
Given the view of trade proponents that trade agreements are
gender-neutral, incorporating gender into trade policies must begin,
first, by countering the assumption that trade is neutral. Part I of
this article explores the underpinnings of the exclusion of gender
issues from international trade: first, by challenging the presence of
a rights-based discourse within international trade, and second, by
viewing the constructs and institutions of international trade through
the lens of feminist theories. It also discusses three examples of gender
silences in international trade policies, seeking to account for their
presence in international trade policies. Part II of this article then
explores the gendered context of trade, examining the social and cultural conditions under which trade can affect men and women differently. Finally, Part III examines possible means for uncovering and
alleviating gender issues in international trade.
I. THE UNDERPINNINGS OF EXCLUSION OF GENDER ISSUES IN
INTERNATIONAL TRADE

The lack of recognition of gender issues in trade law may be
explained in part by the lack of a rights-based discourse in international trade. 7 International trade agreements promote economic
15. See, e.g., Final Act Embodying the Results of the Uruguay Round of Multilateral
Trade Negotiations, pmbl., Apr. 15, 1994, 33 I.L.M. 1125 (1994) [hereinafter Final Act]
(stating that this agreement was entered into with the aim of raising the standard of
living and the objective of sustained development); North American Free Trade Agreement,
U.S.-Can.-Mex., pmbl., Dec. 17, 1992, 32 I.L.M. 289 (1993) [hereinafter NAFTA] (asserting
that each country resolves to improve living standards in their respective countries and
promote sustainable development).
16. The UN Millennium Development Goals note that promotion of gender equality
is an important step towards the promotion of sustainable economic development. United
Nations Millennium Declaration, G.A. Res. 55/2, 20, U.N. GAOR, 55th Sess., Supp. No.
49, U.N. Doc. A1RES55/2 (Sept. 18, 2000). Similarly, the World Bank notes that gender
inequality slows economic growth. WORLD BANK, supra note 9, at 73.
17. A notable exception to the lack of a rights-based approach to trade agreements is
the Agreement on Trade Related Aspects of Intellectual Property Rights, which provides
for rights to producers and trademark owners. See Agreement on Trade-Related Aspects
of Intellectual Property Rights, arts. 11, 14, 16, 23, 26, 28, & 39(2), Apr. 15, 1994,
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outcomes and, consequently, have often treated non-trade related
issues only peripherally.'" In this regard, trade policies do not differentiate between gender and other human rights issues. For the most
part, trade i" declines to give substantial credence to any type of nontrade related issue within the international trade arena.20
Trade policies, in constructs and institutions, may also reflect
patterns of reasoning that can lessen the importance of gender issues.
Moreover, as trade policies are designed to regulate only the international, economic, and market aspects of trade, issues concerning states
or non-economic issues may accordingly be given little attention.

Marrakesh Agreement Establishing the World Trade Organization, Annex 1C, Legal
Instruments- Results of the Uruguay Round, 33 I.L.M. 1125 (1994) [hereinafter TRIPS
Agreement]. For a more expansive view on a rights based approach to trade agreements,
see Ernst-Ulrich Petersmann, Time for a United Nations 'GlobalCompact'forIntegrating
Human Rights into the Law of Worldwide Organizations:Lessons from EuropeanIntegration, 13 EUR. J. INTL L. 621, 622-24 (2002) [hereinafter Petersmann, Time for a Global
Compact]. For a critique of Petersmann's argument, see Philip Alston, Resisting the
Merger andAcquisition of Human Rights by Trade Law: A Reply to Petersmann,13 EUR.
J. INT'L L. 815, 823-25 (2002), and Petersmann's response in Ernst-Ulrich Petersmann,
Taking Human Dignity, Poverty and Empowerment of Individuals More Seriously:
Rejoinder to Alston, 13 EUR. J. INT'L L. 845, 850-51 (2002) [hereinafter Petersmann,
Rejoinder].
18. Interest in incorporating non-trade issues into trade agreements, however, is slowly
growing. Both Canada's Foreign Investment Protection and Promotion Agreements 2004
Model and recent free trade agreements entered into by the U.S. now reference nontrade issues, such as public health, safety, and the environment. See CANADA'S FOREIGN
INVESTMENT PROTECTION AND PROMOTION AGREEMENTS MODEL art. 42 (2004), available

at http://www.international.gc.ca/trade-agreements-accords-commerciaux/assets/pdfs/
2004-FIPA-model-en.pdf [hereinafter FIPA]; see also United States-Dominican RepublicCentral America Free Trade Agreement pmbl., Aug. 5, 2004, Hein's No. KAV 7157 (resolving to protect workers' rights, improve working conditions and living standards, and
protect and preserve the environment); United States-Morocco Free Trade Agreement,
U.S.-Morocco, arts. 10.23, 17.1-.9, June 15, 2004, Hein's No. KAV 7206 (noting the desire
to protect human, animal, and plant conditions in each country and including sections
dedicated to such issues); United States-Australia Free Trade Agreement, U.S.-Austl.,
pmbl., May 18, 2004, Hein's No. KAV 7141 (stating as goals the continued commitment
to high labor standards and environmental protection and including sections that deal
with such issues).
19. Trade in this context refers to trade agreements, negotiations leading to trade
agreements, and trade policies.
20. Two exceptions to this statement are the Appellate Body's statements supporting
a balance being trade and environmental obligations in the U.S. - Shrimp II decision
and its deference to national health issues in the EC - Asbestos decision. See U.S. Shrimp II, supra note 3, at 124 (stating a preference for a multilateral approach to
environmental problems); EC - Asbestos, supra note 3, at 172 (recognizing the
elimination of the dangers associated with asbestos as "both vital and important in the
highest degree"). Nevertheless, Dillon characterizes academic commentary interpreting
nuances in WTO decisions as an indication of the WTO's interest in incorporating the
public interest as "academic fantasy." Sara Dillon, A Farewellto 'Linkage" International
Trade Law and Global SustainabilityIndicators,55 RUTGERS L. REV. 87, 135-36 (2002).
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A. Reconciling Human Rights (and Women's Rights) with Trade
The Havana Charter for an International Trade Organization
(ITO), the predecessor to the General Agreement on Tariffs and Trade
(GATT), was created as a mechanism to prevent the economic causes
of war.2 ' It was designed with the aim of encouraging the international flow of capital and trade in addition to reducing tariffs and
other barriers to trade.22 Apart from a solitary reference to labor
rights, the Havana Charter was silent on non-trade rights;2 3 however, it allowed for limited exceptions to members' trade obligations,
although its purpose in doing so was not to address environmental
or human rights concerns.24
The emergence of the GATT, from the ashes of the fallen ITO,
carried forward the Havana Charter's limited exceptions to trade
21. Conference on Trade and Employment, Havana, Cuba, Nov. 21, 1947-Mar. 24,
1948, Havana Charterfor an InternationalTrade Organization,arts. 1 & 8, U.N. Doc.EI
Conf.2/78 [hereinafter Havana Charter].
22. Id. art. 1.
23. Although Article 7 of the Havana Charter refers to labor rights, the Charter is
otherwise silent on human rights. See id. art. 7. Nevertheless, the sole reference to labor
rights has led some scholars to believe that the negotiating parties intended to link human
rights with international trade. See Salman Bal, InternationalFree Trade Agreements
and Human Rights: ReinterpretingArticle XX of the GATT, 10 MINN. J. GLOBAL TRADE
62, 66 (2001); Adelle Blackett, Whither Social Clause? Human Rights, Trade Theory and
Treaty Interpretation,31 COLUM. HUM. RTS. L. REV. 1, 6-7 (1999). Other commentators
disagree, noting that Article 7 of the Havana Charter only reflected the negotiating parties'
concern with the effect of lower labor standards on wages and competitiveness and that
the parties did not intend to adopt a rights-based approach. See Elissa Alben, Note, GAT
and the Fair Wage: A Historical Perspective on the Labor-Trade Link, 101 COLUM. L.
REV. 1410, 1412, 1431, 1438 (2001); Tatjana Eres, Note, The Limits of GATTArticle XX
A Back Door for Human Rights?, 35 GEO. J. INTL L. 597, 606-608 (2004).
24. See Gudrun Monika Zagel, WTO & Human Rights: Examining Linkages and
Suggesting Convergence,2 VOICES OF DEVELOPMENT JURISTS No. 2, 15 (2005) (noting that
the purpose of the prison labor exception to the GATT is not a humanitarian purpose,
but rather to protect the "competition of national products" produced by the regular and
more expensive work force as compared to the cheaper products produced with prison
labor); Steve Charnovitz, Exploring the Environmental Exceptions in GATT Article XX,
http://www.geocities.com/charnovitz/JWT.htm (last visited Mar. 3, 2008) (noting that
major commercial disputes broke out over veterinary and quarantine restrictions and
that portions of Article XX of the GATT were meant to address trade measures primarily
designed to promote agriculture, enhance food safety, or relating to raw material, minerals
or oil). Nevertheless, some commentators contend that both the Havana Charter and the
GATT were aimed at enhancing social welfare and other human rights values. See
Christine Breining-Kaufmann, The Legal Matrixof Human Rights and Trade Law: State
Obligationsversus PrivateRights and Obligations,in HUMAN RIGHTS AND INTERNATIONAL
TRADE 95,96 (Thomas Cottier et al. eds., 2005); Petersmann, Time for a Global Compact,
supra note 17, at 622. However, this point is sharply contested by noted human rights
scholar Philip Alston, who writes that "human rights are completely absent from the
Bretton Woods agreements, the GATT and the Havana Charter.... Alston, supranote
17, at 820 (2002).
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obligations. The GATT outlined 'limited and conditional" 25 exceptions from substantive treaty obligations relating to a variety of subjects, but again without specific reference to human rights concerns.2 6
While arguably a rights-based approach to the GATT may be surmised from some of the exceptions to trade obligations,2 7 GATT panels
have interpreted these exceptions in a manner that limits their application." These restrictive interpretations of exceptions to substantive
25. Appellate Body Report, United States-

Section 337 of the TariffAct of 1930,

5.9,

L/6439 (Jan. 16, 1989), GATT B.I.S.D. (36th Supp.) at 345 (1989) [hereinafter U.S. Section 337]; see also U.S. -

Shrimp II, supra note 3,

137 (discussing exceptions to

substantive obligations in the GATT).
26. Article XX reads in part:
Subject to the requirement that such measures are not applied in a manner
which would constitute a means of arbitrary or unjustifiable discrimination
between countries where the same conditions prevail, or a disguised restriction on international trade, nothing in this Agreement shall be construed to
prevent the adoption or enforcement by any contracting party of measures:
I.(a) necessary to protect public morals;
(b) necessary to protect human, animal or plant life or health;
(c) relating to the importation or exportation of gold or silver;
(d) necessary to secure compliance with laws or regulations which are not
inconsistent with the provisions of this Agreement...
(e) relating to the products of prison labor;
(f) imposed for the protection of national treasures of artistic, historic or
archaeological value;
(g) relating to the conservation of exhaustible natural resources if such
measures are made effective in conjunction with restrictions on domestic
production or consumption;
(h) undertaken in pursuance of obligations under any intergovernmental
commodity agreements... ;
(i) involving restrictions on exports of domestic materials necessary to
assure essential quantities of such materials to a domestic processing industry during periods when the domestic price of such materials is held
below the world price as part of a governmental stabilization plan;...
II(a) essential to the acquisition or distribution of products in general or
local short supply ....
General Agreement on Tariffs and Trade art. XX, Oct. 30, 1947, 61 Stat. A-11, 55 U.N.T.S.
194 [hereinafter GATT].
27. E.g., id. art. XX §§ (a), (b), (d), (g).
28. Panels have held that a measure is only necessary if an "alternative measure ...
which is not inconsistent with other GATT provisions" and which a contracting party
"could reasonably be expected to employ" is not available. U.S. - Section 337,supranote
25, $ 5.26. That is, member states are expected to use measures which are the least
trade-restrictive alternative reasonably available. Report of the Panel, Thailand Restrictions on Importationof and InternalTaxes on Cigarettes,IT 74-75, DS10/R (Oct. 5,
1990), GATT B.I.S.D. (37th Supp.) at 200 (1991) [hereinafter Thailand - Cigarettes];
Report of the Panel, United States - MeasuresAffecting Alcoholic and Malt Beverages,
5.30, WT/DS23/16 (June 20, 1994) GATT B.I.S.D. (39th Supp.) at 279, (1992)
[hereinafter U.S. - Beverages]; Report of the Panel, United States - Restrictions on
5.39-.40, DS29/R (June 16, 1994) [hereinafter U.S. - Tuna]; id.
Imports of Tuna,
T 5.25-.27. Although the necessity test continues under the dicta of WTO dispute settlement panels, the WTO Appellate Body has taken a broader view of "alternative measures,"
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trade obligations evidence international trade law's valuation of trade
interests above other interests such as human rights.2 9
In effect, then, international trade law has developed in isolation from human rights objectives.3" The normative context of international trade law has been to focus on global market outcomes. Its
mandate and objectives have, for the most part, narrowly centered
on increasing the volume of real income and effective demand and
expanding the production of and trade in goods and services.3 1 Even
for trade proponents who value human rights, the welfare-generating
benefits of comparative advantage far outweigh the economic inefficiencies associated with the recognition of human rights.32 As Philip
Alston has noted, the WTO is "an institution which is dominated by
producers, and in which the economic, social, cultural, political and
finding that determining whether an alternative measure is available can require a
consideration of the extent to which the measure "contributes to the realization of the
end pursued" and the more important the values pursued are, the easier it is for the
dispute settlement panel or body to accept the measures designed to achieve those ends
as "necessary." Appellate Body Report, Korea - Measures Affecting Imports of Fresh,
Chilled and Frozen Beef,
162-63, 166, WT/DS161/AB/R, WT/DS169/AB/R (Dec. 11,
2000) [hereinafter Korea - Bee/I.
29. That is, a hierarchy may exist between trade values and non-trade values. This
does not suggest, however, that there is a hierarchy between trade rules and non-trade
rules; rather, the hierarchy is only in the application of the values the rules delineate.
It is well established that apart from jus cogens, a hierarchy of the rules of international
law does not exist. See JOOST PAUWELYN, CONFLICT OF NORMS IN PUBLIC INTERNATIONAL
471 (2003).
30. JAMES HARRISON, THE HUMAN RIGHTS IMPACT OF THE WORLD TRADE ORGANISATION
34 (2007); Thomas Cottier, Trade and Human Rights -A Relationship to Discover, 5 J.
INT'L ECON. L. 111, 112 (2002).
31. See Marrakesh Agreement Establishing the World Trade Organization pmbl.,
Apr. 15, 1994, 33 I.L.M. 1125, 1144 (1994) [hereinafter Marrakesh Agreement]; GATT,
supranote 26, pmbl.
32. Clyde Summers, The Battle in Seattle: Free Trade, Labor Rights, and Societal
Values, 22 U. PA. J. INT*L ECON. L. 61, 89 (2001) (noting that "[u]ncompromising insistence
that free trade should in no way be conditioned on observance of core labor rights is rooted
in the unarticulated premise that recognition of basic human rights is economically
inefficient'). Trade proponents also argue that the need to link trade explicitly with human
rights is not necessary as trade flows enhance overall welfare creation, which in turn,
develops human rights. SUSANA. AARONSON & JAMIE M. ZIMMERMAN, TRADE IMBALANCE:
THE STRUGGLE TO WEIGH HUMAN RIGHTS CONCERNS IN TRADE POLICYMAKING 189 (2008);
Cottier, supra note 30, at 121. Although a correlation exists between the effect of trade
liberalization and economic growth, liberalization only yields growth if liberalization
policies are tied to other policies such as education, financial and macroeconomic policies.
Moreover, trade liberalization does not enhance the conditions of all citizens within society.
As a result, "there will still be losers, during and as a result of the process" of trade liberalization. HARRISON, supra note 30, at 43; accord U.N. Econ. & Soc. Council [ECOSOC],
Comm. on Human Rights, Economic, Social, and CulturalRights: Globalizationand its
Impact on the Full Enjoyment of Human Rights, 34, U.N. Doc. E/CN.4/2002/54 (Jan. 15,
2002); WORLD TRADE ORGANIZATION, ECONOMIC RESEARCH AND STATISTICS DIVISION,
SPECIAL STUDIES 5: TRADE, INCOME DISPARITY AND POVERTY 49 (1999), availableat http:l
www.wto.org/english/res~e/bookspe/special-study-5-e.pdf [hereinafter WTO ERSD].
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of a great many people are not, in practice,
various other 3interests
3
represented."
International trade law's failure to incorporate non-trade related
issues thus underscores a fundamental reason for the exclusion of
issues pertaining to women's rights in the international trade arena.
In a system where human rights issues are often disregarded or negated,3 4 women's rights are but one component of these undervalued
norms.35 A by-product of resistance to the merger of human rights
with international trade law, therefore, is the exclusion of feminist
issues from the trade agenda. 36 Moreover, even where trade liberalization produces significant benefits for the majority, the resulting
trade adjustment costs ensure that there will still be some "losers"
from trade liberalization. 31 In most cases, it is the disadvantaged, including the poor, the vulnerable and women, who are most at risk of
losing out from the benefits of trade.38 Even Article XX of the GATT,
33. Alston, supranote 17, at 836.
34. For example, human rights issues have been disregarded or negated in: Appellate

Body Report, EC Measures ConcerningMeat and Meat Products (Hormones),WT/DS26/
AB/R, WT/DS48/ABIR (Jan. 16, 1998) [hereinafter EC - Hormones] (considering the
permissibility of import restrictions in the European Communities of meat products from
cattle that had been given certain growth hormones); Thailand- Cigarettes,supra note
73-75, 81 (finding that Thailand's import restrictions on cigarettes were incon28,
sistent with its GATT obligations because there existed less restrictive alternatives to
achieving the health policy goals of the import restrictions). Environmental issues have
also been disregarded or negated in GATT Dispute Settlement Panel opinions. See U.S. 5.39-.40 (finding that import restrictions imposed by the United
Tuna, supranote 28,
States on tuna products designed to change the behavior of other countries were impermissible under GATT). Interestingly, human rights or non-trade issues have been recognized in several cases, although the dispute resolution body ultimately still did not allow
the measure aimed at protecting the non-trade issue to justify deviation from a trade
obligation. See U.S. - Shrimp II, supra note 3, 128; Appellate Body Report, United
States - Standardsfor Reformulated and Conventional Gasoline, § V, WT/DS2/AB/R
(Oct. 4, 1994) [hereinafter U.S. - Gasoline].
35. This is despite the Appellate Body's dictum that the GATT is "not to be read in
clinical isolation from public international law." U.S. - Gasoline,supranote 34, § III(B).
Nevertheless, a commentator has noted that the Appellate Body's comments in U.S. Gasolineare not meant to suggest that "general international law is fully integrated into
WTO dispute settlement." Joel P. Trachtman, The Jurisdiction of the World Trade
Organization,98 AM. SOC' INT'L L. PROC. 139,139 (2004). Rather, Trachtman notes that
if there is a conflict between WTO law and a treaty that codifies a non-trade issue, the
dispute panel should only interpret WTO law, an approach which may support the disregard of or negation of non-trade issues. Id. at 142.
36. Trade proponents are not alone in their resistance to the merger of trade with
human rights. Developing countries and human rights proponents also argue that human
rights issues within the trade context should be handled outside the WTO. See Alston,
supra note 17, at 816; Bhagwati, supra note 4, at 248; Summers, supranote 32, at 78;
Third World Intellectuals and NGOs, Statement Against Linkage (TWIN-SAL), http://
www2.bc.edu/-anderson/twin-sall2.pdf (last visited Oct. 5, 2008).
37. ECOSOC, supra note 32, 34; WTO ERSD, supra note 32, at 49.
38. ECOSOC, supra note 32, 42; HARRISON, supra note 30, at 45.
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the one forum that allows for the reconciliation of trade and non-trade
related norms in the trade context, is silent on the issue of women's
rights.3 9 Perhaps it is for this reason that the High Commissioner of
Human Rights observed in 1999 that women's exclusion from the
WTO decision-making structures and the WTO's "largely genderinsensitive" rules indicate40that "women as a group stand to gain little
from this organization."
B. Feminist Perspectives on InternationalTrade Law
The exploration of the links between the global economy and
gender issues is not new. The first wave of literature emerged in the
1970s, detailing the differential effects of externally-funded development programs on men and women and highlighting the contribution
of women in family production in subsistence economies. 41 Following
this initial wave, scholars examined the feminization of the workforce that emerged from the internationalization of manufacturing
processes.42 Considerable effort has also been expended by economists
articulating the adverse impacts of structural adjustment programs
on women.4 3 However, since the 1990s, economists have focused their
attention on the links between gender and macroeconomic policies.4 4
39. One commentator has argued that the public morals exception of Article XX could
constitute a valid ground for the inclusion of feminist issues in trade. See Liane M.
Jarvis, Note, Women's Rights and the Public Morals Exception of GATT Article 20, 22
MICH. J. INT'L L. 219, 219 (2000). Nevertheless, Jarvis admits this argument is novel and
untested. Id. at 220.
40. U.N. Econ. & Soc. Council [ECOSOC], Sub-Comm. On Promotion & Prot. of Hum.
Rts., The Realization of Economic, Social, & CulturalRights: Globalizationand Its Impact
on the FullEnjoyment of Human Rights, 15, U.N. Doc. E/CN.4/Sub.2/2000/13 (June 15,
2000) (prepared by J. Oloka-Onyango & Deepika Udagama).
41. ESTER BOSERUP, WOMEN'S ROLE IN ECONOMIC DEVELOPMENT 38-39 (1970); Ratna
Ghosh, Development: Overview, in ROUTLEDGE INTERNATIONAL ENCYCLOPEDIA OF WOMEN:
GLOBAL WOMEN'S ISSUES AND KNOWLEDGE 317, 318 (Cheris Kramarae & Dale Spender
eds., 2000); Saskia Sassen, Toward a FeministAnalytics of the Global Economy, 4 IND.
J. GLOBAL LEGAL STUD. 7, 11 (1996).
42. Sassen, supra note 41, at 12.
43. See, e.g., GITA SEN & CAREN GROWN, DEVELOPMENT, CRISES, AND ALTERNATIVE
VISIONS: THIRD WORLD WOMEN'S PERSPECTIVES 16 (1987); Pamela Sparr, Introduction
to MORTGAGING WOMEN'S LIVES: FEMINIST CRITIQuES OF STRUCTURAL ADJUSTMENT vi
(Pamela Sparr ed., 1994).
44. See, e.g., LORRAINE CORNER, WOMEN, MEN AND ECONOMICS: THE GENDERDIFFERENTIATED IMPACT OF MACROECONOMICS 13-15 (1996) (examining the effects of
macroeconomic policy on Third World women and children); Nilufer Cagatay et al.,
Introduction, 23 WORLD DEV. 1827, 1827 (1995) (discussing the relationship between
macroeconomic objectives and gender); Diane Elson, Integrating Gender Issues into
NationalBudgetary Policies Within the Context of Economic Reform: Some Policy Options,
in GENDER MAINSTREAMING: COMMONWEALTH STRATEGIES ON POLITICS, MACROECONOMICS
AND HUMAN RIGHTS 28 (1998) (discussing methods of integrating gender issues into fiscal
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While economists continued to explore the relationships between
macroeconomics, trade, and gender, legal theorists began to explore
the linkages between international law and gender issues by way of
feminist theories. This scholarship, however, focused primarily on
human rights issues, such as torture or human trafficking.4 5 Consequently, although international trade policies have benefited from
economic analyses, they have not similarly benefited from the critiques that arise by viewing it through the lens of feminist theory.
1. Feminist Theories
One of the most noted and fundamental feminist theories is the
theory of dominance espoused by Catharine MacKinnon.' MacKinnon
argues that the theory of dominance is formulated on the concept of
power.4 7 She posits that gender is a hierarchy and a question of
power.4" Dominance appears, she contends, as the power structure
embedded in gender concepts leads to "male supremacy and female
subordination."4 9 As a result, she concludes that inequality questions
are actually questions of systematic dominance by males.5"
Drawing on the basic tenets of the dominance theory, a second
feminist theory known as the public/private divide became popularized.5 ' The public/private divide theory separates the public from
the private, arguing that only the public world should be subject to
regulation.5 2 As commentators have noted, the public/private divide
policy). The ensuing research has produced considerable insights into the economic effects
of globalization on women, including the recognition of the economic inefficiencies of
failing to recognize gender inequality, the relationship between a lower gross national
product and gender inequality, and the negative effects of gender inequality on women's
productivity and the productivity of future generations.
45. See, e.g., Hilary Charlesworth et al., FeministApproaches to InternationalLaw,
85 AM. J. INT'L L. 613, 625-43 (1991) (critiquing the dichotomy of public and private
international law from a feminist perspective); Christine Chinkin, FeministInterventions
into InternationalLaw, 19 ADEL. L. REV. 13, 16 (1997) (discussing war crimes committed
against women during the Yugoslav Wars and Rwanda); Judith Gail Gardam, The Law
of Armed Conflict: A Gendered Regime?, in RECONCEIVING REALITY: WOMEN AND
INTERNATIONAL LAW 173, 173 (Dorina Dallmeyer ed., 1993) (discussing the effect of
warfare on women).
46. CATHARINE MAcKINNON, FEMINISM UNMODIFIED 40 (1987).
47. Id. at 51.

48. Id. at 40; Catharine MacKinnon, Feminism, Marxism, Method and the State:
Toward Feminist Jurisprudence,8 SIGNS 635, 638 (1983).
49. MACKINNON, supra note 46, at 40.
50. Id.

51. Joan B. Landes, FurtherThoughts on the Public/PrivateDistinction,J. WOMEN'S
HIST., Summer 2003, at 28, 28.
52. See Susan B. Boyd, Challenging the Public/PrivateDivide: An Overview, in
CHALLENGING THE PUBLIC/PRIVATE DIVIDE: FEMINISM, LAW, AND PUBLIC POLICY 3, 8-11

(Susan B. Boyd ed., 1997).
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has resulted in the absence or exclusion of "women in the development of international law [and] produced a narrow and inadequate
jurisprudence"5 3 that represents the interests of men as the "embodied subordinators of women." ' In the context of international law,
scholars have observed that the normative structure of international
law has ignored or undermined the voices of women due in part to
its reliance and reproduction of "dichotomies between the public and
private spheres." "
The public/private divide has been used to create distinctions
between both public international law5" and private international
law5" and between the public "work" sphere 8 and the private "home"
sphere.5 9 Typically, male interests are emphasized in the public
sphere, while female interests dominate the private sphere.6 ° Feminist scholars argue that for the most part, private activities of the female sphere are valued less than public activities of the male sphere.6 1
In effect, the theory argues that the separation between the
public and the private ensures that the private world remains unregulated, even with respect to human rights.62 Notably, the effect
of limiting state or international power to the public world is to imply
that exercises of power over the public world do not have an effect
on the private world.63 Moreover, it suggests that state or international responsibility should stop at the borders of the public world.

53. HILARYCHARLESWORTH & CHRISTINE CHINKIN, THE BOUNDARIES OF INTERNATIONAL
LAW: A FEMINIST ANALYSIS 1 (2000) (alteration in original).

54. Frances Olsen, International Law: Feminist Critiques of the Public/Private
Distinction, in RECONCEIVING REALITY, supra note 45, at 157, 164.

55. Charlesworth et al., supra note 45, at 625.
56. Public international law refers to the law between nation states or matters of
international "public" concern. Id.
57. Private international law refers to rules regarding conflicts of laws between nation

states or matters of private concern to a domestic state. Id.
58. The public work sphere refers to paid employment, law, and politics. Boyd, supra

note 52, at 8-9; Charlesworth et al., supra note 45, at 626.
59. The private "home" sphere refers to home, house, and children. Charlesworth et
al., supranote 45, at 626.
60. Id.
61. Linda Imray & Audrey Middleton, Public and Private:Marking the Boundaries,
in THE PUBLIC AND THE PRIVATE 12, 12 (E. Gamarnikow et al. eds., 1983).
62. Boyd, supra note 52, 8-11.
63. In fact, regulations on education, health, and social security have immediate effects
on the private sphere. See KATHERINE O'DONOVAN, SEXUAL DIVISIONS IN LAw 7-8 (1986)
(arguing that placing a given behavior in the private, unregulated realm is itself a form
of regulation); Shelley Wright, Economic Rights, Social Justice and the State: A Feminist
Reappraisal,in RECONCEIVING REALITY, supranote 45, at 117, 121 (arguing that certain
laws in the public realm regulate, in effect, matters that fall on the private side).
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2. Application of Feminist Theories to InternationalTrade
Law
Although feminist theories have been widely applied to public
international law, similar applications are uncommon in the area of
international trade law." Nevertheless, the accelerating process of
international economic integration would suggest that gender issues
are implicated by globalization, justifying the application of feminist
theories to international trade law.65 International trade law can thus
be examined from a feminist perspective by focusing on the construct
of trade policies, analyzing its institutions, and examining instances
of the intersections between gender issues and trade policies.
a. The Construct of InternationalTrade Policies
For the most part, international trade law is couched in terms of
legal terminology articulating economic policies; however, advocates
of the dominance theory argue that the language forming the basis of
the legal texts articulating these trade and economic policies is dominated by male views and reasoning.6" That is, feminists argue that
the law's emphasis on abstraction, impersonality, and problem solving by way of general rules can be characterized as "masculine.""
Although legalism is thought to evidence neutrality and objectivity, in actuality it may be simply a means of disguising the power
64. For feminist critiques of public international law, see generally CHARLESWORTH
supra note 53; Charlesworth et al., supra note 45; Gardam, supra note 45;
CHINKIN,
&
Chinkin, supra note 45.
65. For example, in a dispute over the import of bananas, the WTO Appellate Body
found that a state's preferential treatment of bananas constituted discrimination,
Appellate Body Report, European Communities- Regime for the Importation,Sale and
161-62, 255, WT/DS27/AB/R (Sept. 9, 1997) [hereinafter
Distributionof Bananas,
EC- Bananas],resulting in approximately 200,000 female farmers losing their primary
economic role as banana farmers. Posting of Robert Weissman, rob@essential.org, to
2
http://lists.essential.org/corp-focus/msgOO01 .html (Apr. 1, 1999, 15:04 EST). Similarly,
state measures that have implicated breast cancer or women's vulnerabilities to imported
cigarettes have also been negated by the international trade dispute resolution fora.
Thailand - Cigarettes, supra note 28, at 87; see infra Part I.B.2.c for detailed examples of the intersections of gender issues with trade and globalization and the resulting
implications.
66. Charlesworth, supra note 5, at 65; Catharine A. MacKinnon, Reflections on Law
in the Everyday Life of Women, in GENDER AND RIGHTS 110, 152 (Deborah L. Rhode &
Carol Sanger eds., 2005).
67. CATHARINE MACKINNON, TOWARD A FEMINIST THEORY OF THE STATE 162 (1989);
Charlesworth, supranote 5, at 65; Frances Olsen, Feminismand Critical Legal Theory:
An American Perspective, 18 INT'L J. Soc. L. 199, 201, 211 (1990); Ann C. Scales, The
Emergence of FeministJurisprudence:An Essay, 95 YALE L.J. 1373, 1377-80 (1986). See
generally CAROL GILLIGAN, IN A DIFFERENT VOICE (1982) (highlighting similar "masculine"
distinctions in moral settings and rights determinations).
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of the dominators.6 8 Law can also be used as a justification for discounting the social issues related to the matter at hand. Thus, international trade law's singular focus on law and rules may account for
its inability to incorporate gender perspectives.
Its lack of gender content may also be explained by way of the
public/private divide. Interestingly, its focus on economic matters and
free market ideology places international trade in the "private" realm
as compared to the "public" nature of public international law.69 Trade
proponents have also discouraged the use of regulations over "private"
trade activity in order to encourage the free engagement of transactions in an unregulated atmosphere that facilitates the occurrence of
commercial activity.v However, by separating private economic issues
from public international law and by encouraging a "free market"
philosophy, ensuing social issues, including gender issues, are left
to market forces."v Accordingly, both trade and resulting social issues
are left unregulated and uncontrolled.
The public/private divide may also describe two other divides
within which international trade law rests: the divide between international and national and the divide between market and state. As
trade policies are aimed at the international arena, all issues not
68. Fiona Beveridge, FurtherFeminist Readings on InternationalEconomic Law, in
PERSPECTIVES IN INTERNATIONAL ECONOMIC LAw 177, 179 (Asif H. Qureshi ed., 2002)
(noting that feminist legal scholarship opposes the assumption prevalent in legalist
writings that law is neutral and objective); Mary Childs, FeministPerspectiveson InternationalEconomic Law, in PERSPECTIVES IN INTERNATIONAL ECONOMIC LAW, supra,at 163,
164-65 ("Sceptics might argue that casting international economic matters in legal terminology is a technique of disguising and legitimating the dominance of the powerful.");
Carol Smart, The Problem of Rights, in GENDER AND RIGHTS, supranote 66, at 3, 3 ("In
resorting to law ....
women risk invoking a power that will work against them rather
than for them ... " There is a "well-founded fear that legal power works better for...
men than for anyone else."); see also KATERINA TOMASEVSKI, DEVELOPMENT AID AND
HUMAN RIGHTS 184 (1989) (arguing that the denial of equal rights to women is in part
rooted in law).
69. HARRISON, supra note 30, at 34; Karen Engle, After the Collapse of the Public/
PrivateDistinction:Strategizing Women's Rights, in RECONCEIVING REALITY, supranote
45, at 143; Sundhya Pahuja, Trading Spaces: Locating Sites for Challenge Within
InternationalTrade Law, 14 AuSTL. FEMINIST L. J. 38, 46 (2000). Law and economics
proponents also view areas involving the market to be part of the private realm, finding
public governmental regulation of market activities to be "suspect." See Introduction to
FEMINISM CONFRONTS HoMo ECONOMIcuS: GENDER, LAw & SOCIETY at xiii (Martha
Albertson Fineman & Terence Dougherty eds., 2005).
70. Engle, supranote 69, at 149; Pahuja, supra note 69, at 46. See generally Olsen,
supranote 54, at 157 (discussing feminist criticisms of the public/private divide in international law).
71. Wright, supranote 63, at 117, 135. Wright notes that social and cultural issues
are usually not controlled by individual state mechanisms as women "are not usually
recognized as productive entities within economic structures ... " Id. Thus, women are
"twice buried" under the private sphere. Id.
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directly regulated by trade policies are left to the national arena.
Thus, regulation of gendered issues are thought to be the domain of
national governments and permitted by international trade policies
so long as they do not interfere with trade rules. 3 Similarly, the
market/state divide reemphasizes the market focus of international
trade." As regulations are focused on market criteria, and the role
of the state in these issues is de-emphasized, the state is left to take
up all ensuing non-economic issues, including social issues.75 Under
this second divide, the market and social welfare are also positioned
at odds with each other.7 6
Consequently, either as a result of market forces or trade policies'
singular focus on the international and market arenas, the divides
within which international trade rests may explain why trade bodies
have been reluctant to link social issues with questions of trade. Notably, this failure to link trade with social issues has often resulted in
excluding or marginalizing human rights issues.7 7
b. Institutions
From an institutional perspective, the personnel and distribution
of power within the main institution of international trade, the
WTO, may also be explained by the dominance theory. In short, the
WTO is dominated by males, particularly in positions of higher
authority. For example, dispute settlement proceedings exhibit a
heavy flavor of male perspectives. The seven-member Appellate Body
had, until recently, only one female member, with nearly ninety percent of the dispute roster consisting of males.78 Moreover, although
72. Fiona Beveridge, Feminist Perspectives in International Economic Law, in
INTERNATIONAL LAW: MODERN FEMINIST APPROACHES 178,182 (Doris Buss & Ambreena

Manji eds., 2005).
73. Id.
74. Introduction,supra note 69, at xii-xiii (noting that markets are constructed "as
private (and therefore not [subject] ... to... regulation) when paired with the state").
75. Diane Elson & Nilufer Cagatay, The Social Content of Macroeconomic Policies,
28 WORLD DEV. 1347, 1347 (2000).
76. Beveridge, supra note 72, at 190-91; Martha T. McCluskey, Deconstructing the
State-Market Divide: The Rhetoric of Regulation from Workers' Compensation to the
World Trade Organization,in FEMINISM CONFRONTS HOMO ECONOMICUS, supranote 69,
at 147, 147.
77. Childs, supra note 68, at 167; Chinkin, supranote 45, at 13.
78. As of the end of 2005, approximately 11 percent or 40 of 354 panelists were
women. See WTO Secretariat, Indicative List of Governmental and Non-Governmental
Panelists,WT/DSB/33 (Mar. 6,2003), WT/DSB/33/Add.1 (May 27,2004), WT/DSB/33/Add.2
(Jan. 12, 2005), WT/DSB/33/Add.3 (Dec. 6, 2005). In December 2007, the Appellate Body
took on a second female member, and as of June 1, 2008, there are three female members
of the Appellate Body. World Trade Organization, Dispute Settlement--Appellate Body
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women form more than half of the professional staff at the WTO
Secretariat, they are under-represented at top levels where, for example, the Director General, half of the Deputy Directors General,
and all of the top professional level positions are held by men.79
As in the WTO, states whose representatives are integral to the
negotiation and formation of international trade agreements are also
dominated by male members. Less than eight percent of cabinet ministers in 1998 were women, and the majority of these women held positions in social sectors.8 ° A 2008 survey reports that women represent
only eighteen percent of single and lower houses of parliament and
that they occupy at least thirty percent of parliamentary seats in only
twenty countries.8 " Not surprisingly, at the fourth WTO Ministerial
Conference in Doha, less than nine percent of the country representatives were women. 2
The predominantly masculine composition of state structures
may thus result in the state favoring male interests over female interests. 3 In doing so, state perspectives may either encompass women's
Members, http://www.wto.org/englisb/tratop-e/dispu_e/abmembers-descrp-e.htm (last
visited Oct. 23, 2008).
79. WTO, Overview of the WTO Secretariat, http://www.wto.org/englisb/thewtoe/
secree/introe.htm (last visited Mar. 4, 2008). Note that all of the grade 12 positions, 57%
of the grade 11 positions, and 67% of the grade 10 positions are staffed by men, with a
grade 12 position representing the highest position below the Director General and the
Deputy Director Generals. Id.
80. U.N. INTER-AGENCY NETWORK ON WOMEN AND GENDER EQUALITY, TASK FORCE
ON GENDER AND TRADE, TRADE AND GENDER: OPPORTUNITIES AND CHALLENGES FOR DEVELOPING COUNTRIES at 336, U.N. Doc. UNCTAD/EDM/2004/2, U.N. Sales No. E.04.11.D.28
(2004) [hereinafter TRADE AND GENDER].
81. UNITED NATIONS, THE MILLENNIUM DEVELOPMENT GOALS REPORT 2008 19 (2008),
availableat http://mdgs.un.org/unsd/mdg/Resources/Static/ProductsfProgress2008/MDG
-Report 2008 _En.pdf.
82. WOMEN'S ENVIRONMENTAND DEVELOPMENT ORGANIZATION, WOMEN AND ECONOMIC
DECISION-MAKING: THE NUMBERS SPEAK FOR THEMSELVES 2-3 (2007), availableat http://
www.fafia-afai.org/files/numbersspeakfactshlwedo.pdf. However, this does not suggest
that there is a direct link between members of national parliaments and delegates at WTO
Ministerials, as delegates at WTO Ministerial Conferences are not required to be members
of parliament. See Marrakesh Agreement, supra note 31, art. IV, 1 (stating only that
the "Ministerial Conference [shall be] composed of representatives of all the Members"
without any additional qualifications). However, the studies evidencing the overall low
participation of women in government may account for the low level of female delegates
at WTO Ministerial Conferences.
83. Many commentators suggest that patriarchal state structures operate in a manner
that oppresses women. See, e.g., WENDY BROWN, STATES OFINJURY: POWERAND FREEDOM
IN LATE MODERNITY (1995) (analyzing the intersection of gender and theories of the state);
MACKINNON, supra note 67 (discussing the state's role in the oppression of women through
gender and sexuality issues); Kathy E. Ferguson, Male-OrderedPolitics:Feminism and
PoliticalScience, in IDIOMS OF INQUIRY: CRITIQUE AND RENEWAL IN POLITICAL SCIENCE 209
(Terence Ball ed., 1987) (discussing the difficulties of incorporating a feminist discourse
into political science). However, the view that the state represents only male interests
has been termed "a conspiracy theory." SUZANNE FRANZWAY ET AL., STAKING A CLAIM:
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interests within the state position or disregard them entirely, allowing women to become "analytically invisible" because their interests
are part of the state's "sphere of personal autonomy" and therefore
not subject to regulation?'
c. Gendered Implications of InternationalTrade
The constructs and institutions of international trade suggest
that gendered issues may arise in the context of international trade
policies. Yet, the gendered nature of international law as a whole is
questioned, and the possibility of trade policies containing gendered
implications runs contrary to the common assumption that trade rules
are gender neutral.85 Even, however, if trade policies are formulated
to be gender blind, gender neutral agreement policies may function,
in practice, to the detriment of women. Moreover, as these trade policies operate in the economy, itself a gendered area, the implications
of these policies may result in gendered inequities.86 "[P]revailing
inherent power relations in the world" may also lead to differential
outcomes for men and women after trade liberalization.87
FEMINISM, BUREAUCRACY AND THE STATE 29 (1989). A compromise between these two
views may then best express the effects of male-dominated state institutions. As noted
in Michael Savage's and Anne Witz's Gender and Bureaucracy, "What feminists are
confronted with is not a state that represents 'men's' interests as against women's, but
government conducted as if men's interests are the only ones that exist." MICHAEL SAVAGE
& ANNE WITz, GENDER AND BUREAUCRACY 234 (1992). Nevertheless, the solution to this
problem is not to simply add women to the relevant governments or institutions. Rather,
it is to ensure that state and institutional representatives recognize and understand the
interests, experiences, and needs of women. See infra note 238 and accompanying text.
84. Karen Knop, Re/Statements:Feminism and State Sovereignty in InternationalLaw,
3 TRANSNAT'L L. & CONTEMP. PROBS. 293, 295 (1993). See also Charlesworth et al., supra
note 45, at 625 (noting that long-term domination of states by men means that "issues
traditionally of concern to men become seen as general human concerns, while 'women's
concerns' are relegated to a special, limited category). For example, Charlesworth et al.
note that as "men generally are not the victims of sex discrimination, domestic violence,
and sexual degradation and violence.., these matters can be consigned to a separate
sphere and tend to be ignored." Id. In the trade context, the interests of business, dominated by men, may prevail over issues related to the feminization of employment.
85. See Fernando Tes6n, Feminism and InternationalLaw: A Reply, 33 VA. J. INT'L
L. 647, 655 (1993).
86. For example, some commentators argue that the labor market in the economy is
specifically gendered. See The Secretary-General, 1999 World Survey on the Role of
Women in Development: Globalization,Gender, and Work,
56-62, U.N. Doc. A/54/227
(Aug. 18, 1999); Ajit Singh & Ann Zammit, InternationalCapitalFlows: Identifying the
Gender Dimension, 28 WORLD DEV. 1249, 1259 (2000) (noting several examples of differential impacts on women in the workforce). Others note that the free market itself is
gendered. Claire Moore Dickerson, Feminism and Human Rights, 22 WOMEN'S RTS. L.
REP. 139, 140-141 (2001).
87. TRADE AND GENDER, supranote 80, at 59; accordDeepa Joshi, Misunderstanding
Gender in Water, in GENDER, WATER AND DEVELOPMENT 135, 138 (Anne Coles & Tina
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Gendered implications may arise in different contexts in international trade. For example, in the EC - Bananas dispute, the
Appellate Body held that the European Commission's preferential
treatment of bananas from the Caribbean constituted discrimination
against U.S. companies in Central America and was therefore contrary to its WTO obligations.' Although the rules applied in determining this matter may have been gender-neutral, the decision implicated
over 200,000 farmers, the majority of whom were women, 89 as a result
of banana farming's role as one of the primary economic activities for
women of the region. °
In fact, dispute settlement decisions at the WTO evidence several
instances of gender silences in the area of international trade. In particular, gender implications emanating from trade disputes have been
downplayed by both GATT panels and the WTO Appellate Body.91
Gender silences may also arise in the feminization patterns of employment following trade liberalization. In particular, trade liberalization of the manufacturing and service sectors has had profound
implications on women's employment patterns.9 2 These have resulted
in some short term gains and many long term negative consequences
on women's employment.
i. Instances of Gender Silences in International
Trade
Although gender silences can arise in any international trade
context, three specific instances are considered in this part. The first
two instances relate to dispute settlement decisions, specifically, the
Wallace eds., 2005) (arguing that organizations and their frameworks of rules and norms
mirror society and the social order, "perpetuat[ing] exclusion by gender and reinforc[ing]
differential opportunities of and access to education, skills, occupations and positions").
88. See EC - Bananas,supranote 65, at 161-62, 255.
89. Posting of Robert Weissman, supra note 65.
90. See Caribbean Ass'n for Feminist Research and Action [CAFRA], Climbing the
InformationSociety Ladder, June 2006, availableat http'/www.cafra.orglarticle682.html;
CAFRA, Gender and Trade in the Caribbean, Nov. 15, 2002, available at http://www
.cafra.org/article391.html [hereinafter CAFRA, Gender and Trade in the Caribbean];
CAFRA, Women's Role in the Banana Export Sector, Dec. 15, 1999, available at http://
www.cafra.org/article470.html; see also Posting of Robert Weissman, supra note 65.
91. See, e.g., EC - Hormones, supra note 34, $T 181-82, 198-200 (downplaying the
risk of cancer, particularly breast cancer, from human consumption of beef from cattle
that had been fed growth hormones); Thailand - Cigarettes, supra note 28, TT 60-61
(downplaying evidence suggesting that the incidence of smoking among women in Thailand
would increase if Thailand were forced to eliminate its import restrictions on cigarettes).
These cases are discussed, infra, in greater detail in Parts I.B.c.l.a, b.
92. See generally CAFRA, Gender and Trade in the Caribbean,supra note 90 (highlighting female loss in the manufacturing and agriculture sectors).
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EC- Hormones and the Thailand- Cigarettesdecisions, while the
third concerns implications on female patterns of employment following liberalization of trade in the manufacturing and services sectors.
a) The EC - Hormones Decision
In the EC- Hormones dispute, the European Commission (EC)
banned the sale of meat from animals that had been treated with certain hormones.9 3 Canada and the United States argued that the EC's
ban was contrary to provisions of the Agreement on the Application
of Sanitary and Phytosanitary Measures (SPS Agreement).' The EC
presented evidence linking hormone ingestion in the meat to cancer.9"
Nevertheless, the Appellate Body found that although the evidence
demonstrated relationships between levels of certain hormones and
increased rates of cancer, it could not demonstrate the carcinogenic
96
potential of the hormones when used as a growth promoter.
The EC also presented evidence demonstrating the potential of
the hormone oestrogens to cause breast cancer when the hormone
was used as a growth promoter.9 7 The Appellate Body observed that
even if this evidence was correct, only 371 women in the European
Union would become afflicted with cancer from ingesting hormonetreated meat.9" Thus, it concluded that the potential risk to only 371
women was not sufficient to justify the EC's ban on hormone-treated
meat, principally because this conclusion was not based on scientific
studies personally conducted or supervised by the testifying expert."
Notably, a measure that interferes with a state's trade obligations, but which is nonetheless based on a risk assessment, is afforded
93. EC -

Hormones, supra note 34, 2.
94. For a summary of the dispute see id. IT 1-7.
95. Id.
17, 200; Alan 0. Sykes, Domestic Regulation, Sovereignty and Scientific

Evidence Requirements, a Pessimistic View, in TRADE AND HUMAN HEALTH AND SAFETY
257, 263 (George A. Bermann & Petros C. Mavroidis eds., 2006).
96. EC - Hormones,supra note 34, 7 199-201. The Appellate Body required scientific studies evidencing that when the hormones were used as growth promoters they
could lead to cancer rather than just evidence that the hormones were carcinogenic "in
general." Id.

97. Id. 198 n.181.
98. Id. 198 n.182.
99. The Appellate Body noted that
[w]ith regard to the scientific opinion expressed by Dr. Lucier

Id.

. . .

this

opinion... does not purport to be the result of scientific studies carried out
by him or under his supervision focusing specifically on residues of hormones
in meat from cattle fattened with such hormones. Accordingly, it appears
that the single divergent opinion expressed by Dr. Lucier is not reasonably
sufficient to overturn the contrary conclusions ....
198 (internal footnotes omitted).
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protection under the SPS Agreement so long as there is "a rational
relationship between the measure and the risk assessment.""lo Nevertheless, it is possible that the Appellate Body considered the affliction
of almost 400 women with breast cancer to be so insignificant that it
could not evidence sufficient risk warranting the ban on the hormonetreated meat. 101
b) The Thailand-

CigarettesDispute

In the Thailand - Cigarettes dispute, the government of
Thailand imposed "restrictions on imports of and internal taxes on
cigarettes."' 2 The United States argued that Thailand's import
restrictions on cigarettes were "inconsistent with Article XI" of the
GATT and could not be justified under any other provision of the
GATT, including Article XX(b), as the restrictions "were not necessary
to protect human health."' 3 Specifically, the United States argued
that safeguards comparable to an import prohibition did not exist
with respect to domestically produced cigarettes in Thailand. °4
Thailand countered that increased competition in cigarettes would
lead to an increase in total consumption, especially among women.' °5
It noted that some American cigarettes were specifically targeted at
women, which was of particular concern in Thailand as less than
seven percent of Thai women smoked at the time of the dispute. °6
100. EC - Hormones, supranote 34, 193; accordAgreement on the Application of
Sanitary and Phytosanitary Measures, art. 3.3, Apr. 15, 1994, Marrakesh Agreement
Establishing the World Trade Organization, Annex 1A, 33 I.L.M. 1125 (1994), reprinted
in 1867 U.N.T.S. 493 [hereinafter SPS Agreement].
101. Steve Charnovitz, The Supervision of Health and Biosafety Regulationby World
Trade Rules, 13 TUL. ENVTL. L.J. 271, 282 (1999) ("It is unclear whether the Appellate
Body dismissed [the expert's] opinion [on the relationship between the hormone and
breast cancer] as scientifically unsound, or adjudged a one-in-a-million risk to women
to be unimportant.").
102. Thailand- Cigarettes,supra note 28, 1.
103. Id.
12.
104. Id. 16. Thailand argued that it was not banning domestically produced cigarettes
because a total prohibition on cigarettes may have led to the production and consumption
of narcotic drugs, as "[h]istorically, the manufacturing of cigarettes in Thailand had been
aimed at providing a legal substitute for narcotic products .... " Id.
21. Moreover,
Thailand argued that cigarette production in Thailand was a state monopoly, allowing
the government to "have total control over such a product which, even though legal, could
be extremely harmful to health." Id. Governmental control over domestically produced
cigarettes also ensured that "cigarettes were produced in a quantity just sufficient to
satisfy domestic demand, without increasing such demand." Id.
105. Id.
27.
106. Thailand argued that only three and a half percent of Thai women smoked at the
time of the dispute while the World Health Organization reported that six percent of Thai
women were smokers. Id. 7 27, 52.
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The World Health Organization supported Thailand's arguments. 0' 7 It noted that domestically produced cigarettes in Thailand
were unlike American cigarettes in that the latter benefitted from
"sophisticated manufacturing techniques such as the use of additives and flavorings, or the downward adjustment of tar and nicotine ... ."108 These differences facilitated the smoking of western
cigarettes by people who might not otherwise smoke, particularly
women."° For example, a cigarette with a much lower tar and nicotine
level made it much easier for women to inhale the smoke."' Western
cigarettes were also made specifically to appeal to women through the
addition of perfume or by making them "long and slender" to insinuate that "smoking would result in thinness.""'
Although the GATT panel accepted that smoking was detrimental
to human health, it declined to find that Thailand's import restrictions
on cigarettes were necessary for the protection of human health." 2
Principally, the panel held that Thailand's measures could not be
deemed necessary so long as it continued to permit the sale of domestically produced cigarettes.' ' The panel also proposed several less
trade-restrictive alternatives which it thought would meet the Thai
government's objectives of protecting human health. These included
the introduction of regulations requiring labeling or the disclosure
of ingredients, banning cigarette advertising, or using government
monopolies to regulate the overall supply of cigarettes or their pricing." 4 However, these proposals did not address the particular concerns of imported cigarettes on women.
c) Liberalizationof Manufacturingand
Services Sectors
Neoclassical trade theory posits that expansion of international
trade will increase the demand for labor in states "with a comparative
advantage in low-cost labor"'1 5 and accordingly "reduce wage disparities among groups of workers.""' 6 Thus, the North is envisaged to
107.
108.
109.
110.
111.
112.
113.
114.
115.

Id. 51-57.
Thailand- Cigarettes,supra note 28, at 7 52.
Id.
Id. 54.
Id.
Id. 81.
Id.
Id. 7 77-81.
Eugenia McGill, Poverty and SocialAnalysis of TradeAgreements:A More Coherent

Approach?, 27 B.C. INT'L & COmP. L. REV. 371, 416 (2004).

116. Gunseli Berik et al., InternationalTrade and Wage Discrimination:Evidence from
EastAsia pt. I (World Bank Pol'y Res., Working Paper No. 3111, 2003).
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suffer from negative employment consequences, while gains are predicted for the South.11 ' However, these predictions assume full employment of resources"' and rapidly adjusting and friction-free markets,
assumptions which may be challenged if gendered perspectives are
considered.
For example, traditional trade theory predictions on the positive
relationship between international trade and increases in demand for
labor, particularly in demand for female workers, have been apparent in two contexts. First, international trade policies have spurred
the growth of manufacturing production, increasing the number of
export processing and other assembly-line forms of employment. 11 9
The increases in these areas have directly benefitted women, allowing them to substitute work in the informal sector with remunerated
work in the formal sector, often at greater earning potential than
through domestic employment. 120 Women workers are estimated to
comprise between sixty and eighty percent of the four million workers
employed worldwide in export production and assembly.' 2 '
However, employment for women in manufacturing related
sectors has come with certain costs. Women's employment in these
sectors is marked by many of the characteristics for which women
workers in this field are targeted by employers. Female workers are
prized for their youth, their docility, their manual dexterity, their disinclination to unionize, their acceptance of lower pay, and their willingness "to tolerate monotonous and repetitive work."'" Employers
in these sectors have exploited these characteristics and women's
overall labor market disadvantages in order to hire an acquiescent
workforce that is willing to tolerate adverse conditions and that are
117. Ajit K Ghose, Trade Liberalizationand ManufacturingEmployment 3-4 (ILO,
Emp. Paper 2000/3, 2000).
118. Id. at 5.
119. SARAH GAMMAGE ET AL., TRADE IMPACT REVIEW 41 (2002).
120. Id. at 41; Peter Glick & Frangois Roubaud, Export ProcessingZone Expansion in

Madagascar:What are the Labor Market and Gender Impacts?, 15 J. AFR. ECON. 722,
722, 725 (2006); ALEXANDRA SPIELDOCH, TRADE INTHE AMERICAS: WOMEN CENTRAL TO
THE DEBATE 26 (2006), availableat http://www.igtn.orglpdfs/TradeintheAmericas.pdf.
121. MARIAMA WILLIAMS, GENDER MAINSTREAMING IN THE MULTILATERAL TRADING
SYSTEM 129 (2003); SPIELDOCH, supra note 120, at 25.
122. Sherrie L. Russell-Brown, Labor Rights as Human Rights: The Situation of
Women Workers in Jamaica'sExport FreeZones, 24 BERKELEY J. EMP. & LAB. L. 179, 184
(2003); accord GAMMAGE ET AL., supra note 119, at 42; Nicole L. Grimm, The North
American Agreement on Labor Cooperationand its Effects on Women Working in Mexican
Maquiladoras,48 AM. U. L. REV. 179, 206-207 (1998); Thomas Kiak, Distributional
Impactsof the 'Tree Zone"Component of StructuralAdjustment: The JamaicanExperience,
27 GROWTH & CHANGE 352,371 (1996); Dorsati Madani, A Review of the Role and Impact
of Export ProcessingZones 38 (World Bank Pol'y Research, Working Paper No. 2238, 1999).
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flexible in their terms of employment. 12 3 Employment in these sectors
therefore does not offer women secure or long-term work. In fact, the
exacting terms of the conditions of employment encourage high rates
of turnover.'24
Employment in the manufacturing sector also continues to reinforce gender norms. Many employers consider women to be supplementary earners for their families.'2 5 As a result, women are
considered more expendable than male workers and are hired on an
outsourcing, contractual or "as needed" basis. 2 ' Women are also
relegated to the lower skilled or non-technical areas of employment,
leaving men in supervisory and managerial positions.'27 Considerable wage disparities also continue to exist between male and female
workers. 2 ' In fact, in many instances, the pay given to female workers
is insufficient even to cover basic family necessities. 2 s In some cases,
the lower wages paid to women are attributable to their weak bargaining power and lower workplace status, leaving them unable to
negotiate for either better working conditions or higher pay. 13 In
other cases, societal norms which view women as being less skilled,
even if more educated than their male counterparts, may account
for employers' under-investment in female workers.' 3 '
A second example of the interaction between international trade
and demand for labor has been observed in the services sector. The
123. See GAMMAGE ET AL., supra note 119, at 42 (discussing the practices of multinational manufacturers in Tijuana, Mexico).
124. Id.; Glick & Roubaud, supra note 120, at 13; Madani, supra note 122, at 40;
SPIELDOCH, supranote 120, at 26.
125. Madani, supranote 122, at 38.
126. GAMMAGE ETAL., supranote 119, at 44.

127. Id. at 44-46; Madani, supra note 122, at 39.
128. See GAMMAGE ET AL., supranote 119, at 44 (discussing the characteristics of lowtechnology manufacturing jobs); Berik et al., supranote 116, at 17 (finding that "competition from foreign trade in concentrated industries is positively associated with wage
discrimination against female workers"); Madani, supra note 122, at 40 (stating that
"women are disproportionately assigned to low skill/low pay jobs"); Nidhiya Menon & Yana
van der Meulen Rodgers, The Impact of Trade Liberalization on Gender Wage Differentials
in India's Manufacturing Sector 19 (2006) (unpublished manuscript available from Social
Science Research Network) (noting that international trade has been implicated as a
cause of "increas[ed] . . . wage discrepancies between men and women"), available at
http://ssrn.com/abstract=953400.
129. SPIELDOCH, supra note 120, at 25; Joshua Briones, Note, Paying the Price for
NAFTA- NAFTA's Effect on Women and Children Laborersin Mexico, 9 UCLA WOMEN'S
L.J. 301, 311 (1999).

130. Menon & Rodgers, supranote 128, at 20.
131. GAMMAGE ET AL., supra note 119, at 46; see FONTANA ET AL., GLOBAL TRADE
EXPANSION AND LIBERAISATION: GENDER ISSUES AND IMPACTS 25 (1998), available at

httpJ/www.bridge.ids.ac.uk/reports/re42c.pdf (observing that women's weekly wages in
Jamaica are only approximately sixty percent of men's earnings despite a higher educational level for women).
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introduction of the General Agreement on Trade on Services (GATS)
and other agreements liberalizing trade in services has led to an increase in cross-border trade of services.1 32 These increases have, in
turn, led to the displacement of service-oriented jobs across borders
to "captive centers" or to foreign-owned companies as multinational
corporations scour the globe for the cheapest and most qualified
workers.' 33 Following neoclassical trade theory,' liberalization of
trade in services has thus facilitated the move of many service
oriented jobs from developed countries to developing countries.
These moves of service-oriented jobs have had a disproportionate
impact on the employment of women in both developed and developing nations.' 35 It is estimated that the cross border trade in services
will result in the loss of between three and six million services jobs in
the United States alone by 2015.136 Yet, because women in developed
nations dominate the service sector occupations, their employment
is particularly threatened by this movement of jobs.'3 7 For example,
in the office and administrative service sector in the United States,
seventy-four percent of the jobs are held by women. 3 ' In general,
female-dominated occupations in developed countries are more susceptible to the threats of cross border sourcing in services."' Women
in these countries accordingly bear a disproportionate amount of the
adjustment costs associated with displacement. 4 '
132. Laura MacDonald, Trade with a Female Face: Women and the New International
Trade Agenda, in GLOBAL TRADE AND GLOBAL SOCIAL ISSUEs 53, 57 (Annie Taylor &
Caroline Thomas eds., 1999).
133. Nahid Aslanbeigui & Gale Summerfield, Globalization,LaborMarkets and Gender:
Human Security Challengesfrom Cross-BorderSourcing in Services, in GLOBALIZATION
AND THE THIRD WORLD 89, 90 (B.N. Ghosh & Halil M. Guven eds., 2006); MacDonald,
supra note 132, at 56.
134. Neoclassical trade theory posits that expansion of international trade will increase
the demand for labor in states with "comparative advantage[s] in low-cost labor" and
accordingly reduce wage disparities among workers. McGill, supra note 115, at 416;
accord Berik et al., supranote 116, at 1.
135. See generally Aslanbeigui & Summerfield, supra note 133 (discussing the impact
of cross-border sourcing in services on more developed countries, less developed countries,
and the world within the context of gender).
136. Id. at 93.
137. Id. at 93-95. Other affected occupations include human resource specialists,
accountants and auditors, paralegals and legal assistants, and medical records and
health information technicians. Each of these occupations is dominated by women. Id.
at 94.
138. Id. at 95.
139. Id. at 93.
140. Id. at 96-97. Note that even though displaced workers are thought not to be disadvantaged except in the short run, the duration of unemployment after displacement
has been increasing due to technological improvements and increased retraining costs.
Id. at 97. As a result, even if the displaced worker finds new employment, re-employment
is often accompanied by a lower level of earnings. Id.
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At the same time, women in developing nations benefit from the
cross border sourcing in services. Service-oriented jobs create new
employment opportunities for women in developing nations, often
at wages above the state's norm.'4 1 However, like the employment
created in the manufacturing sector, these service-oriented jobs also
impose certain identifiable costs.
Akin to employment in manufacturing, vertical job segregation
places women in the lower skilled or less technical areas, continuing
to allow management roles to be dominated by male workers.'4 2
Women are also placed in "feminine" roles where they are thought
better equipped to defer "to 'the authority of the customer"' or to
listen to customer needs, roles which can also quickly become repetitive or monotonous.' 43 Finally, because the creation of service sector
jobs in developing nations is related to wage levels, these new jobs
face a high degree of uncertainty.'44 Increasing wages, "technological
advancement[s] or economic downturns" may result in companies
transferring jobs from one country to another.'4 5 Women's employment in these service sectors is, accordingly, far from secure.' 46
141. See id. at 99-100 (discussing women in the Indian IT sector).
142. GAMMAGE ETAL., supra note 119, at 55; id. at 100; Marilyn Carr & Martha Chen,
Globalization,Social Exclusion and Work: With Special Reference to Informal Employment
and Gender 11 (Int'l Labour Office, Pol'y Integration Dep't, Working Paper No. 20, 2004).
143. Aslanbeigui & Summerfield, supra note 133, at 101; accord Elissa Braunstein,
EngenderingForeign Direct Investment: Family Structure, Labor Markets and International CapitalMobility, 28 WORLD DEv. 1157, 1159 (2000); see also GAMMAGE ET AL.,
supra note 119, at 55 (demonstrating that in Brazil, although fifty percent of bank
employees are female, seventy percent of employment within the bank consisting of jobs
which have simple, repetitive, administrative tasks are performed by women).
144. See GAMMAGE ET AL., supranote 119, at 55.
145. Aslanbeigui & Summerfield, supra note 133, at 103; see also MacDonald, supra
note 132, at 57 (arguing that technological advances have accounted for a defeminization
of the labor force in maquiladoras in Mexico).
146. Insecurity in employment is a common fear for both men and women. Elisabeth
K. Kelan, Gender, Risk and Employment Insecurity: The Masculine Breadwinner Subtext,
http://www.london.edu/assets/documents/PDF/KelanBreadwinnerSubtext.pdf
(last
visited Sept. 28, 2008). The loss of employment for women has disproportionate effects
in comparison to the loss of employment for men. Gender Equality, Development and
Peace for the Twenty-first Century, New York, June 5-9, 2000, Fact Sheet No. 1: The
Feminizationof Poverty, U.N. Doc.DPI/2035/A (May 2000), available at http://www.un
.org/womenwatch/daw/followup/session/presskit/fsl.htm. In part, this is a result of women
comprising the majority percentage of the world's poor, in addition to working women
being paid approximately half of what is paid to working men. Id. Poverty for women
may also result in compromised or insufficient health care for themselves and their
children; the inability to properly parent children is often connected to a continued cycle
of poverty, resulting in their children also living in poverty. Mary J. Heppner & Karen
M. O'Brien, Women and Poverty: A Holistic Approach to Vocational Interventions, in
HANDBOOK OF CAREER COUNSELING FOR WOMEN 75, 80-82 (W. Bruce Walsh & Mary J.
Heppner eds., 2d ed. 2006). Overall, economic downturns affect women more than men
because women as a group are more vulnerable than men. U.N. Conf. on Trade and Dev.
[UNCTAD], 11th Sess., Sio Paulo, Braz., June 13-18, 2004, Trade and Gender: Opportunities, Challenges and the Policy Dimension, 18, U.N. Doc. TD/392 (Apr. 5, 2004).
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Liberalization of trade in manufacturing and services has, therefore, resulted in the transformation of economies and labor markets.
In the course of these transformations, trade policies have left women
shouldering a disproportionate amount of the costs of trade liberalization. The end result is women gaining "relatively less" and losing

"relatively more." 141

ii. Accounting for the Evidenced Instances of Gender
Silences
The failure to consider trade effects on women, as evidenced by
the EC- Hormones and Thailand- Cigarettescases, and the feminization patterns of employment following liberalization of manufacturing and service sectors highlight some of the instances of gender
silences in international trade policies. The question thus arises,
what accounts for these instances of gender silences in international
trade? Three explanations may elucidate these examples: the law,
the public/private divide, and dominance.
a) The Law
In part, the gender silences in the two dispute settlement decisions can be attributed to the Appellate Body's and the GATT panel's
fervent adherence to the law to justify the outcomes. In addition to
reflecting male patterns of reasoning, 48 the focus on the abstraction
of law also allows greater attention to be focused upon the legal text
of the agreement rather than the broader policy questions that may
arise from it. In part, this is reinforced by rules of treaty interpretation which emphasize textual
interpretations over the context or the
149
purpose of the treaty.
147. AARONSON & ZIMMERMAN, supra note 32, at 203 (noting that although export
processing zones stimulate exports, they do not help workers gain new skills and have
only a marginal impact on poverty reduction); Aslanbeigui & Summerfield, supra note
133, at 105; see also Carr & Chen, supra note 142, at 9 (noting that women in the exportoriented manufacturing sector "who were the early winners in the globalization process"
are now "los[ing] out").
148. See Doris Elisabeth Buss, Going Global:Feminist Theory, InternationalLaw, and
the Public/PrivateDivide, in CHALLENGING THE PUBLICIPRIVATE DIVIDE, supra note 52,
at 360, 363 (suggesting that the method of state representation at the U.N., the bureaucracy of the U.N., and the process of international law making "reflec[t] the concerns of
men and ignorfe] and undermin[e] the concerns of women").
149. Article 31 of the Vienna Convention on the Law of Treaties provides that "[a] treaty
shall be interpreted in good faith in accordance with the ordinary meaning to be given
to the terms of the treaty in their context and in light of its object and purpose." Vienna
Convention on the Law of Treaties art. 31, 1 1, May 23, 1969, 1155 U.N.T.S. 331. The
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For example, the Appellate Body's focus on the law, to the detriment of any related issue implicated in the dispute, is well documented in EC- Hormones.In the course of its analysis, the Appellate
Body devised a two-part legal framework to interpret Article 5.1 of
the SPS Agreement." 5 The legal text required that sanitary measures
be based on a risk assessment.'' The Appellate Body, thus determined
that the term "based on" required, first, a certain objective relationship
between the measure and the risk assessment, and second, conformity
between the scientific conclusions reached in the risk assessment
and the scientific conclusions implicit in the measures.'5 2 Nevertheless, it rejected the "divergent" view of an expert that articulated the
potential carcinogenic effects of the hormones on women as it was not
based on scientific studies personally conducted by or supervised by
the testifying expert.'53 Notably, the SPS Agreement does not require
that risk assessments be based on scientific evidence personally conducted by or supervised by the testifying expert." 4 The Appellate Body
thus justified its rejection of the evidence of the potentially harmful
effects of the hormones on women by the inability of the evidence 5to
5
satisfy its self-created legal construction of the term "based on."
Similarly, in Thailand- Cigarettes,the GATT panel justified its
rejection of the evidence of the effects of imported cigarettes on women
on the basis of its legal test of necessity.'5 6 Used as a justification to
restrict the violations of general obligations under the GATT, the

International Law Commission has clarified that this rule of treaty interpretation
"emphasizes the primacy of the text as the basis for the interpretation of a treaty .... "
Report of the International Law Commission on the work of its Eighteenth Session, at
218, U.N. GAOR, 21st Sess., Supp. No. 9, U.N. Doc. AICN.4/191 (July 19, 1966). This is
also the position taken by the Appellate Body which in the course of treaty interpretation
tends to attach the most weight to the text of the treaty. Claus-Dieter Ehlermann, Six
Years on the Bench of the 'World Trade Court" Some PersonalExperiences as Member
of the Appellate Body of the World Trade Organization,36 J. WORLD TRADE 605, 615
(2002). It also attaches less weight to the "context" of the treaty than the text, but attaches
greater weight to it than the "object and purpose" of the treaty. Id. at 616.
150. SPS Agreement, Article 5.1 reads: "Members shall ensure that their sanitary or
phytosanitary measures are based on an assessment, as appropriate to the circumstances,
of the risks to human, animal or plant life or health, taking into account risk assessment
techniques developed by the relevant international organizations." SPS Agreement, supra
note 100, art. 5.1.
151. Id.
152. EC - Hormones, supra note 34, at 9 189, 192.
153. Id. 198.
154. SPS Agreement, supra note 100, art. 5.
155. See EC- Hormones,supra note 34, at 9 189-207 (rejecting an expert's conclusion
that hormones given to cattle for human consumption may be harmful because of its
construction of "based on").
156. Thailand- Cigarettes,supra note 28, 9 81.
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necessity test requires a state to demonstrate that there are no alternative WTO-consistent measures or less trade-restrictive measures
available to it to pursue the desired policy goal. 5 ' Thus, at the time
of the Thailand - Cigarettes dispute, the existence of a less traderestrictive measure negated 158
the state's ability to satisfy the necessity
XX(b).
Article
GATT
test of
Notably, although in the Thailand - Cigarettes dispute the
Thai government did not offer any alternate or less trade-restrictive
measures, the GATT panel constructed several less trade-restrictive
measures without input from Thailand.'5 9 Although these less traderestrictive measures did not interfere with Thailand's trade obligations, they did not necessarily meet the Thai government's policy goal
of protecting the health of its female populace. 6 ' However, as the
panel's interpretation of GATT Article XX(b) created the legal requirement of the absence of a less trade-restrictive measure, once the panel
constructed a less trade-restrictive measure, it was legally justified
in rejecting evidence that supported the state's need to deviate from
its trade obligations. 6 '
b) The Public/PrivateDivide
All three of the evidenced instances of gender silences may also
reflect the maintenance of the public/private divide. For example,
the EC - Hormones and Thailand- Cigarettesdecisions highlight
the maintenance of the divide between the international arena and
the state, which relegates trade policy to the publicly regulated international domain and citizens affected by breast cancer or cigarettes
to the less-regulated private state realm. Similarly, manufacturing
and services liberalization policies likely also resulted from a divide
157. Thailand -

Cigarettes, supra note 28,

23; U.S. -

Beverages, supra note 28,

5.52; U.S. - Section 337, supra note 25, 5.26.
158. However, the jurisprudence of Korea - Beef and EC - Asbestos suggest that a
proportionality analysis can now also be used to analyze necessity. See Korea - Beef,
supra note 28, 164 ("[D]etermination of whether a measure, which is not 'indispensible',
may nevertheless be 'necessary'... involves in every case a process of weighing and
balancing a series of factors [including] the contribution made by the compliance measure
to the enforcement of the law or regulation at issue, the importance of the common inter-

ests or values protected by that law or regulation, and the accompanying impact of the
law or regulation on imports or exports."); EC-Asbestos, supranote 3, 172 (including
in the "weighing and balancing process" a consideration of "the extent to which the alternative measure contributes to the realization of the end pursued") (internal citations and
quotation marks omitted).

159. Thailand160. Id. T 21.
161. See id.

Cigarettes,supranote 28, 7 77-81.
74-75 (describing the less trade-restrictive alternative requirement).
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between the public and the private. These policies focus only on the
international and market sectors of an international/state divide and
a market/state divide. 162 As a result, employment consequences and
trade adjustment costs following liberalization of manufacturing and
services liberalization are considered national or state concerns, such
that they do not carry significance in international, market driven
trade policies.
The maintenance of a public/private divide in the trade policies
has also required the individual states to correct the wrongs inflicted
by international trade.163 For example, the EC declined to follow the
Appellate Body's ruling in EC- Hormones and continued to maintain
its ban on hormone treated beef as a means of protecting its citizens'
health."M Similarly, cognizant of the effects of imported cigarettes
on its female population, Thailand organized a multilevel effort at
curbing women's cigarette smoking, in response to the ThailandCigarettescase, that included enforceable legislation, a well-funded
grassroots campaign, and national and international support. 6 5
However, if the mandate of the international trade policies in EC Hormones and Thailand- Cigaretteshad extended beyond international concerns to capture both the international and state aspects
of trade policies, later individual state "clean-up" may not have been
needed.' 6 6

162. See generally Aslanbeigui & Summerfield, supra note 133 (describing residual
national effects of trade liberalization policies in several countries).
163. See EC - Hormones, supra note 34, 2; Thailand - Cigarettes,supranote 28,
1, 6 (describing the challenged national policies).
164. Raj Bhala & David A. Gantz, WTO Case Review, 22 ARIZ. J. INT'L & COMP. L. 99,
114 (2005); see also Press Release, European Union, EU Requests WTO to Confirm that
There is No Justification for US/Canada to Continue to Apply Sanctions, (Nov. 8, 2004),
availableat http://www/europa-eu-un.org/articles/enarticle_4019-en.htm (discussing the
European Union's new scientific risk assessment substantiating the case for the prohibition on the use of hormones).
165. Von Bung on Ritthiphakdee, Tobacco Control in Thailand: Vigilance and Diligence,
BULLETIN VON MEDICUS MUNDI SCHWEIZ (Medicus Mundi Schweiz, Basel, Switz.), Apr.
999
01/
1999, available at http://www.medicusmundi.ch/mms/serviceslbulletin/bulletinl
kapO2/07ritthiphakdee.html; Prakit Vateesatokit, Tailoring Tobacco Control Efforts to
the Country: The Example of Thailand, in TOBACCO CONTROL POLICY: STRATEGIES,
SUCCESSES, AND SETBACKS 154, 170-71 (Joy de Beyer & Linda Waverley Brigden eds.,
2003).
166. Although states retain primary responsibility for micro-level impacts of international trade policies, incorporation of gender issues into trade policies will require
adjustments at both the state and the international levels. See, e.g., U.N. Conf. on Trade
& Dev. [UNCTAD], l1th Sess., Sio Paulo, Braz., June 13-18, 2004, Round Table on
Trade and Gender, 99 3-5, U.N. Doc. TD/L.378 (June 15, 2004) (discussing recommendations for addressing gender equality in trade at both the state and the international
levels agreed upon by UNCTAD round table participants).
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c) Dominance
The gender silences following the liberalization of manufacturing
and service sectors may also be accounted for, in part, as a reflection
of the underlying power imbalance between men and women and the
exploitation by employers of this imbalance. The locus of the feminization patterns of employment following liberalization may thus be
attributable to male hegemony.'6 7 For example, feminist literature
on the issue of violence posits that women are particularly vulnerable
to violence due to issues of gender, the predominantly low status of
women in many societies, and women's unequal access to resources."s
Commentators argue it is women's powerlessness that generates the
violence.'6 9 Similarly, the feminization of employment post-liberalization into low status, insecure, low paying, monotonous or repetitive employment may also be a result of the economic powerlessness
of women. Moreover, as employers target female workers to staff low
levels of export processing zones or service centers based on the characteristics that emphasize women's lack of power, feminization of employment post-liberalization may simply be a reflection of employers
profit from the subjugation of women.
II. CONTEXTUALIZING THE IMPLICATIONS OF TRADE ON GENDER
If the neutrality of trade is merely a facade which hides beneath
it the power disparities which lead to gender inequities, the relationship between trade and gender must be examined from a viewpoint
which incorporates these power imbalances. The assumption that
trade liberalization will automatically improve the welfare of both
men and women equally cannot be the premise from which the implications of trade liberalization are examined, as it fails to account for
adjustment costs, market mechanisms, and macroeconomic policies
which can reinforce inequalities. 7 ° Instead, as the effects of trade
liberalization on women are highly dependent upon the role of the
woman in the economy, or more specifically the labor market, and
167. Penelope Andrews, Globalization,Human Rights and Critical Race Feminism:
Voices from the Margins, 3 J. GENDER RACE & JUST. 373, 396 (2000).
168. See, e.g., id. at 383 (addressing the problem of violence against Aboriginal women
incorporating many factors including race, gender, the after effects of colonialism, the
minority status of Aboriginal people and the unequal access to societal resources).
169. CATHARINE MAcKINNON, SEXUAL HARASSMENT OF WORKING WOMEN 158 (1979);
Andrews, supra note 167, at 396.
170. Mariama Williams, Gender and Trade: Some Conceptual and Policy Links, in
TRADE MYTHS AND GENDER REALITY: TRADE LIBERALISATION AND WOMEN'S LIVES 11
(Angela Hale ed., 1998); GAMMAGE ET AL., supra note 119, at iv.
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upon her role in the social reproduction of family welfare, international trade policies must take these linkages into account in order
to achieve parity. 7 '
Assessing the effects of trade policies on women therefore requires
an examination of the linkages between trade and the specific roles
of women. For example, women's household and reproductive roles
suggest that trade effects on women will be influenced by women's
functions in these roles.'7 2 Account must therefore be taken of the
asymmetric levels of responsibility between men and women for
household care, including care of children, and "gender inequalities
' as these in turn
in access to and control of productive resources"173
affect the 74ability of women to secure a growing share of the benefits
of trade. 1
Trade policies can also have the unintended effect of reproducing gendered norms. For example, gendered or cultural norms have
proven to be barriers to women's participation in economic life, hindering their ability to participate on equal terms with men.' 75 More
commonly, gendered social norms have also arisen from a focus on
the reproductive role of women, leading to perceptions of limits on
women's status.'7 6 Employers, thus, often hire female workers based
upon characteristics they associate with women's reproductive role. 7 7
This systemic undervaluation of women's abilities reinforces the vertical segregation of women's employment, maintaining them in low
paying and low status work. 7 1 Consequently, although trade liberalization has created new employment for women, due to the reproduction of gendered norms, the resulting employment perpetuates
171. Anh-Nga Tran-Nguyen, The Economics of Gender Equality, Trade and Development, in TRADE AND GENDER 1, 1 (Anh-Nga Tran-Nguyen & Americo Beviglia Zampetti
eds., 2004); WILLIAMS, supra note 121, at xix; European Women's Lobby, Engendering
International Trade, Gender Equality in a Global World, § 1, http://www.womenlobby
.org/site/labstract.asp?DocID=282 (last visited Aug. 26, 2008).
172. WILLIAMS, supra note 121, at xvii.
173. Resources include land, financial resources, technology, education, and physical
and social infrastructure. Id. at xvii, xix; Marina Fe B. Durano, Gender Issues in
International Trade, § 3.1 (Dec. 31,1999), http://igtn.org/pdfs/79_Durano.pdf (last visited

Oct. 15, 2008).
174. FONTANA ET AL., supra note 131, at 13-14; TRADE AND GENDER, supranote 80, at
59; WILLIAMS, supra note 121, at xix; Durano, supra note 173, § 3.1; see also KATERINA
TOMASEVSKI, DEVELOPMENT AID AND HUMAN RIGHTS 186-87 (1989) (discussing action
recognizing gender-specific scenarios in several international documents).
175. Tran-Nguyen, supra note 171, at 2. In some societies, "cultural, religious, or
family norms ... confine women to certain roles" which hinder their ability to compete
with men. Id.
176. Id.
177. See id. at 2-3 (discussing assumptions employers make about female employees).
178. Id.
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existing gender inequities instead
of improving the conditions and
79
terms of the employment.'
The adjustment costs of trade can also disproportionately affect
women for similar reasons." ° Trade impacts on labor markets adversely affect more women than men due to women's lower skills and
inferior bargaining power.' 8 ' Thus, even where increased competition would suggest less opportunity for employers to engage in wage
discrimination between men and women, wage disparities continue
to persist as a result of women's low workplace status and gender
discriminatory forces.'8 2
Finally, trade policies can also differentially impact women due
to the ability of these policies to constrain government financing of
social expenditures. Trade policies that reduce tariff revenues or other
revenue-producing barriers to trade can often lead to shortfalls in
revenue." Reductions in government expenditures may then become
necessary, with the prime target for these reductions being in budgets for social expenditures.1' However, when government-funded
social services are reduced, the resulting burdens are then shifted
85
onto women, who then informally provide the needed services.'
As one commentator has noted, "trade liberalisation is not inherently welfare producing; it can produce and re-produce inequality, social disparities and poverty at the same time as it expands
wealth.""i Accordingly, understanding the links between trade and
179. TRADE AND GENDER, supranote 80, at 62; Carr & Chen, supra note 142, at 7-8, 20.
180. Women are more vulnerable to trade adjustment costs as these costs can exacerbate existing inequalities. See The Secretary-General, supra note 86, 65; Anh-Nga
Tran-Nguyen & Americo Beviglia Zampetti, Introduction to TRADE AND GENDER, supra
note 171, at x, x.
181. Tran-Nguyen & Zampetti, supra note 180, at x; Menon & Rodgers, supra note
128, at 19-20.
182. Menon & Rodgers, supra note 128, at 20; see also Tran-Nguyen, supra note 171,
at 24 (arguing that trade liberalization widens the wage gap between skilled and
unskilled laborers); Susan Joekes, Trade Related Employment for Women in Industry
and Services in Developing Countries 45 (U.N. Res. Inst. for Soc. Dev., Occasional Paper
No. 5, 1995) (noting that "gender discriminatory forces allow the wage gap [between men
and women] to emerge.., through a range of mechanisms, such as differential seniority
payments, marital status bonus or discount, differences in employment contract status,
[and] differential job grading ....).
183. The Secretary General, supranote 86,
298-301.
184. WILLIAMS, supranote 121, at 9; Gita Sen, Gender,Markets andStates:A Selective
Review and Research Agenda, 24 WORLD DEV. 821, 825-26 (1996); Durano, supra note
173, 5.
185. WILLIAMS, supra note 121, at 9; Elson & Cagatay, supra note 75, at 1356-1357;
Durano, supra note 173, 5; see also The Secretary General, supra note 86, 65 (giving
reasons for the disparate impact of adjustment costs on women); Singh & Zammit, supra
note 86, at 1260 (arguing that economic downturns adversely affect women "in situations
where the family is a surrogate social safety net").
186. Williams, supra note 170, at 11 (internal quotation marks omitted).
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gender requires an understanding of the normative roles of men and
women. These norms and roles result in men and women having
differential access to power and resources and, along with many of
the other factors described above, may account for the differential
experience of men and women in relation to trade liberalization. 8 '

III. ALLEVIATING GENDER SILENCES IN INTERNATIONAL TRADE
The primary economic and market focus of trade policies leads
to concerns as to whether trade policies are privileging private interests over the public good."m The concern arises as the privilege of the
private over the public has considerable implications for addressing
gender silences in trade policies, as these issues operate in the public
sphere.8 9
In part, the WTO's hierarchy of values is reflected in the language
of the GATT. The GATT terms a state's trade and market based duties
as "obligations" while it characterizes the incorporation of non-trade
values into the agreement as "exceptions."'' s Non-trade values, such
as women's rights, are thus cast in a subordinate role, considered only
after they are found to be violations of trade obligations.' Moreover,
justification of non-trade values is placed in the narrow confines of
a system primarily designed to handle trade issues." 2 Perhaps, it is
for this reason that the link between trade and non-trade issues is
rarely successfully tested under the exceptions of the GATT.'9 3
The privileging of trade interests and the hierarchy of values in
international trade may thus implicate measures used to alleviate
gender silences resulting from trade policies. For example, if international trade policies do not address the gendered effects of trade
187. See generally European Women's Lobby, supranote 171, § 3 (discussing various
labor-related disparities between men and women).
188. Beveridge, supra note 72, at 178-179; Anne Orford, Contesting Globalization:A
Feminist Perspectiveon the Future of Human Rights, in THE FUTURE OF INTERNATIONAL
HUMAN RIGHTS 157, 174 (Burns H. Weston & Stephen P. Marks eds., 1999).
189. Orford, supranote 188, at 174.
190. Sungjoon Cho, Linkage of Free Trade and Social Regulation:Moving Beyond the
Entropic Dilemma, 5 CHI. J. INT'L L. 625, 640 (2005).
191. Id.
192. See id. (finding a "pro-trade bias" in the GATT and the WTO).
193. Robert Howse, Managingthe InterfaceBetween InternationalTrade Law and the
Regulatory State: What Lessons Should (and Should Not) Be Drawn from the Jurisprudenceof the United States Dormant Commerce Clause, in REGULATORY BARRIERS AND
THE PRINCIPLE OF NON-DISCRIMINATION IN WORLD TRADE LAW 139, 142 (Thomas Cottier,

Petros C. Mavroidis & Patrick Blatter eds., 2000) (notingthe lack of GA'T reports ruling
in favor of exceptions). Notably, however, in EC -Asbestos, and U.S. - Shrimp II, the
Appellate Body allowed non-trade interests to justify deviations from trade obligations.
See EC-Asbestos, supranote 3, I 2-3, 193; U.S. - Shrimp II, supra note 3,
3, 154.
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due to the lower priority accorded to issues of gender, the onus will
be on states to compensate for such effects if gender parity is to be
achieved. However, the construct of international trade agreements
demand that state measures enacted to pursue gender equality either
conform to the state's trade obligations or be justifiable as exceptions.' Previous dispute-settlement bodies' decisions cannot assure
states of the WTO's deference towards such policies, particularly in
light of the stringent "necessity" and 'least trade-restrictive" tests
arising from GATT Article XX jurisprudence.' 95 As a result, the balance between respecting trade obligations and promoting gender
equity may be difficult for a state to achieve. 9 ' Realigning priorities
between trade and non-trade values thus requires a new approach.
A. Realigning Trade and Non-Trade Priorities- An International
Approach
To realign priorities between trade and non-trade values,
changes must be made at both the international and state level. At
the international level, the WTO and other trade bodies must take
a progressive view of the obligations of trade liberalization to include
gender issues within their ambit. As gender issues gain progressively
more recognition, 9 7 trade rules may also need to accommodate other
equally justified non-economic priorities.'9 8 In addition, a widening
of the confines of the exceptions to trade obligations, to allow the inclusion of gender parity programs, may be necessary to attain the
194. Americo Beviglia Zampetti, The Impact of WTO Rules on the Pursuitof Gender
Equality, in TRADE AND GENDER, supra note 171, at 293, 303.
195. Id. at 303.
196. See id. at 302-03 (noting that "[p]olicies and measures taken by a WTO Member
in pursuit of gender equality would need to be justified according to WTO rules governing

exceptions."); Cho, supra note 190, at 641 (suggesting that the "exacting interpretive
stance" of GATT panels has discouraged trade regulations furthering social goals). For
this reason, run-of-the-mill equity parity schemes such as equal opportunity legislation
may not be possible for states to implement due to their potential conflict with trade
obligations. For example, affirmative action programs could be challenged under performance requirement provisions of trade or investment agreements, or if used by states,

considered violations of government procurement agreements. Zampetti, supranote 194,
at 302-03.
197. Gender issues are gaining more importance in the course of states moving to
attain greater social rights for their citizens with the eventual aim of pursuing a sustainable development strategy. See Zampetti, supranote 194, at 318 (concluding that WTO
law can accommodate the increasing movement toward "pursuing social and economic
rights").
198. Id. Already, the Millennium Development Goals seek to achieve gender parity in
6, 19, 20, 25, U.N.
the world. United Nations Millennium Declaration, G.A. Res. 55/2,
Doc. A/RES/55/2 (Sept. 18, 2000).
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objectives of sustainable development and the raising of living standards articulated by the preamble to the WTO. At the same time,
these objectives can also justify the interpretation of Article XX to
include gender issues.' Whether during the creation of new trade
rules and policies, in enforcing existing trade policies at the dispute
settlement level, or on a periodic basis by way of the WTO's Trade
Policy Mechanism, a realignment of priorities in international trade
law is necessary.2"'
1. Context
Creating symmetry between trade and non-trade values in international trade is not without precedent. For example, realigning the
priorities accorded to trade and non-trade interests can begin by contextualizing human rights in the interpretation of international trade
polices, a practice supported by international law and several international decisions.2 0 1 The Vienna Convention on the Law of Treaties
provides that treaty provisions are to be read in their context and in
light of existing international law.20 2 Similarly, the International
Court of Justice has held that international instruments should be
interpreted and applied within "the framework of the entire legal
system prevailing at the time of the interpretation."2 Using human
rights as a contextual guide in interpreting WTO provisions has also
been recognized by the UN High Commissioner0 4 along with several
199. Article 31 of the Vienna Convention on the Law of Treaties (1969) permits the
interpretation of treaties in light of their "object and purpose." Vienna Convention on the
Law of Treaties, supra note 149, art. 31.
200. Trade Policy Review Mechanism, Apr. 15,1994, Marrakesh Agreement Establishing
the World Trade Organization, Annex 3, 33 I.L.M. 1125 (1994). The Trade Policy Review
Mechanism "enables the regular collective appreciation and evaluation of the full range
of individual Members' trade policies and practices and their impact on the functioning
of the multilateral trading system" in the context of "the wider economic and development
needs, policies and objectives" of the state and its external environment. Id. A(i).
201. See, e.g., U.S. - Shrimp II, supra note 3, 124 (discussing the environmental
values behind an import prohibition).
202. Vienna Convention on the Law of Treaties, supranote 149, art. 31(1). However,
one commentator observes that Article 31 of the Vienna Convention on the Law of Treaties
"suggests a progression from text to context and not the reverse," suggesting that the
context is subordinate to the ordinary meaning of the text. Pierre Pescatore, TreatyMaking by the European Communities, in THE EFFECT OF TREATIES IN DOMESTIC LAW

171, 188 (Francis G. Jacobs & Shelley Roberts eds., 1987).
203. Legal Consequences for States of the Continued Presence of South Africa in
Namibia (South West Africa) Notwithstanding Security Council Resolution 276 (1970),
Advisory Opinion, 1971 I.C.J. 16, 31 (June 21).
204. The High Commissioner of the Commission of Human Rights, The Impact of the
Agreement on Trade-Related Aspects of IntellectualProperty Rights on Human Rights,
2, U.N. Doc. E/CN.4ISub.2/2001/13 (June 27, 2001). The report details relevant issues
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commentators who have argued that consideration of, or even application of, relevant human rights law or treaties will avoid conflicts
between international trade law and human rights." 5 Even the WTO
Appellate Body adopted a contextual approach in U.S. - Shrimp by
interpreting the term "exhaustible natural resources" with regard
to contemporary concerns about the protection and conservation of
the environment.2"'
Despite the fact that trade bodies and governments have, in the
past, been reluctant to refer to human rights in interpreting international trade rules,20 7 use of a "contextual" approach would allow for the
incorporation of gender issues into international trade policies. For
example, a gender-based measure implicating trade obligations could
be interpreted and applied through the context of the Convention on
the Elimination of All Forms of Discrimination against Women,2" 8
the Universal Declaration of Human Rights,2" 9 the International
Covenant on Civil and Political Rights,210 the International Covenant
that can arise in the implementation of the TRIPS Agreement in the context of the right
to health. Id. at pt. II.
205. See PAUWELYN, supra note 29, at 486 (arguing that human rights or environmental
treaties should be applied as defenses against alleged WTO violations so long as the
disputing parties are also parties to the non-WTO treaties); Gabrielle Marceau, WTO
Dispute Settlement and Human Rights 13 EUR. J. INT'L L. 753, 799 (2002) (noting that
human rights law must be "tak[en] into account" when interpreting applicable WTO
law); Robert Howse & Makau Mutua, Protecting Human Rights in a Global Economy:
Challenges for the World Trade Organization 17 (2002) (policy paper for the Int'l Center
for Hum. Rts. and Democratic Dev.) (noting that "[tihe GATT and other WTO agreements are treaties which would be subject to [human right treaty] obligations and interpretations. Human rights norms should always be taken into account when interpreting
international trade and investment obligations.').
206. Appellate Body Report, United States - Import Prohibitionof CertainShrimp
and Shrimp Products, 129-34, WT/DS58/AB/R (Oct. 12, 1998) [hereinafter U.S. Shrimp 1].
207. Petersmann, Time for a Global Compact, supranote 17, at 39-40 (discussing the
reluctance of the UN and WTO to regulate "economic issues as human rights problems").
208. Convention on the Elimination of All Forms of Discrimination Against Women,
Dec. 18, 1979, 1249 U.N.T.S. 13; see also Declaration on the Elimination of Discrimination
Against Women, G.A. Res. 2263 (XXII), U.N. Doc. A/RES/2263 (Nov. 7, 1967) (providing
a preceding text and basis for subsequent treaties).
209. Universal Declaration of Human Rights, G.A. Res. 217A (III), at 71, U.N. GAOR,
3d Sess., 1st plen. mtg., U.N. Doc. A/180, (Dec. 10, 1948) [hereinafter UDHR]. For
example, the preamble to the UDHR states, "[w]hereas the peoples of the United Nations
have in the Charter reaffirmed their faith in... the equal rights of men and women." Id.
have
pmbl. In addition, Article 16 of the UDHR notes: "[m]en and women of full age ....
the right to marry and to found a family. They are entitled to equal rights as to marriage,
during marriage and at its dissolution. Marriage shall be entered into only with the free
and full consent of the intending spouses." Id. art. 16.
210. International Covenant on Civil and Political Rights, G.A. Res. 2200 (XXI), art. 3,
U.N. GAOR, 21st Sess., Supp. No. 16, U.N. Doc. A16316 (Dec. 16, 1966) (noting women's
right to equality).
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on Economic, Social, and Cultural Rights,2 1' the Beijing Declaration
and the Platform for Action,21 2 the Millennium Development Goals,213
and the Convention on the Rights of the Child,214 all of which reflect
the international community's interest in protecting different aspects
of the rights of women.
The contextual reference for women's rights, as articulated in
international treaties and declarations and state practice, can also
be used to formulate prospective treaties. Thus, the negotiation and
drafting of trade treaties can incorporate contemporary concerns
pertaining to the rights of women. In this way, the particular vulnerabilities of women resulting from trade policies are addressed from the
outset rather than solely in the course of dispute resolution.
2. Realigning Trade and Non-Trade Prioritiesunder
Article XX
Establishing symmetry between trade and non-trade values
within the confines of the GATT is also possible by invoking one of
the enumerated exceptions listed in Article XX of the GATT. Specifically, three avenues of exclusion under the GATT are possible for
measures enacted to protect the interests of women. First, the measure can be exempted from trade obligations for the protection of
public morals under GATT Article XX(a). 215 For example, measures
211. International Covenant on Economic, Social and Cultural Rights, arts. 3, 7, G.A.
Res. 2200 (XXI), U.N. GAOR, 21st Sess., Supp. No. 16, U.N. Doc. A/6316 (Dec. 16, 1966)
(denoting women's right to equality and women's right to a fair wage, respectively).
212. Beijing Declaration,supra note 11.
213. Goal 3 of the Millennium Development Goals is to promote gender equality and
empower women. See UNITED NATIONS, THE MILLENNIUM DEVELOPMENT GOALS REPORT

2007 12 (2007), available at http://mdgs.un.org/unsd/mdg/Resources/StaticProducts/
Progress2007UNSD_MDGReport_.2007e.pdf. However, the UN Millennium Campaign
notes that "every single Goal is directly related to women's rights" because societies in
which women are not afforded equal rights as men can never achieve sustainable development. End Poverty 2015 Millennium Campaign, Gender Equity, http://www.endpoverty
2015.org/goalslgender-equity (last visited Oct. 13, 2008).

214. United Nations Convention on the Rights of the Child art. 24(2)(d), Nov. 20, 1989,
1577 U.N.T.S. 3 (noting that states should take appropriate measures "[to ensure appropriate pre-natal and post-natal health care for mothers"). Article 24(3) of the Convention

also requires states to take measures "to abolisho traditional practices prejudicial to the
health of children." Id. art. 24(3). This provision is thought to be aimed at eradicating
female genital mutilation. Jonathan Todres, Women's Rights and Children's Rights: A
Partnershipwith Benefits for Both, 10 CARDOZO WOMEN'S L.J. 603, 614-15 (2004).
215. In U.S. - Gambling, the panel found that "public morals" referred to "standards
of right and wrong conduct maintained by or on behalf of a community or nation" and
that the concept could "depend] upon a range of factors including prevailing social,
cultural, ethical and religious values." Panel Report, United States -Measures Affecting
the Cross-borderSupply of Gambling andBetting Services, 6.461, 6.465, WT/DS285/R
(Nov. 10, 2004) [hereinafter U.S. - Gambling Panel Report]; see also Appellate Body
Report, United States -

MeasuresAffecting the Cross-borderSupply of Gambling and
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that restrict goods made with female indentured labor or by young
girls could fall under this exception.2" 6 Second, as reflected in EC Hormones and Thailand- Cigarettes,the measure can be exempted
in order to protect women's health under GATT Article XX(b). Finally,
the measure may be "necessary to secure compliance with laws or
regulations" that are otherwise consistent with the GATT under
Article XX(d).217 This ground of exemption could, for instance, include
government incentives granted to companies actively promoting gender equality in order to secure compliance with domestic equality
legislation.218
a. Exempting Measures under Article XX
To secure an exemption in the GATT under Article XX (a), (b),
or (d), states must demonstrate that the measure in question is both
"necessary" and that it falls within the ambit of the chapeau of
Article XX. 219 In Korea- Beef, the Appellate Body articulated a three22 °
part test to demonstrate the necessity of a measure. It held that
the state must demonstrate the importance of the interests or values
being protected by the measure, the efficacy of such measures in
Betting Services, 296, WT/DS285/AB/R (Apr. 7, 2005) [hereinafter U.S. - Gambling].
The state was also given the right to determine the appropriate level of protection for its
public morals. Id. Under this analysis, labor practices that exploit women can be considered contrary to many countries' public morals. Id. However, the measure restricting
goods must be applied equally between "countries where the same conditions prevail"
and may have to take into account the relevant special circumstances in particular
countries so as not to be considered "unjustified discrimination," contrary to the chapeau
of GAT, Article XX. Robert Howse, The World Trade Organizationand the Protection
of Workers'Rights, 3 J. SMALL & EMERGING Bus. L. 131, 145 (1999).
216. For example, trade in hybrid cottonseed, a product heavily dependent on female
child labor, could be prohibited and justified under Article XX(a). See DAVULURI
VENKATESWARLU, SEEDS OF BONDAGE: FEMALE CHILD BONDED LABOUR IN HYBRID
COTTrONSEED PRODUCTION IN ANDHRA PRADESH § IV (2003), http://www.indianet.nl/sob
.html (last visited Oct. 13, 2008); Kristin Parris, Girl Child Labor in the Cottonseed
Industry, IHS CHILD SLAVE LABOR NEWS, Nov. 2005, http://ihscslnews.org/viewarticle
.php?id=37 (last visited Aug. 25, 2008).
217. U.S. - Gasoline,supra note 34, pt. I(c)(v).
218. However, this is possible only if the measure is applied even-handedly and does
not constitute a disguised restriction on trade. The even-handed requirement requires that
restrictions on foreign production parallel restrictions on domestic production. U.S. Gasoline,supra note 34, pt. III(c). The measures in question would also have to refrain
from constituting a means of "arbitrary or unjustifiable discrimination" or a "disguised
restriction" on trade. Id. (internal quotation marks omitted). Thus, for example government
incentives to promote gender equality could be considered subsidies if the incentives are
also not offered to foreign producers of comparable products.
119, 157.
219. U.S. - Shrimp I, supra note 206,
161-64. This point is reiterated in EC - Asbestos,
220. Korea- Beef, supra note 28,
171-72. States are also given a margin of appreciation in demonstrating
supranote 3,
their good faith, that is, that its measures are not applied in a discriminatory manner
161-64.
or as disguised restriction on trade. Korea - Beef, supra note 28,
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pursuing the policies aimed at, and the impact of the measure on
imports or exports. 2 ' Korea -Beef also introduced a proportionality
analysis for the necessity test, examining whether the contested measure was proportional to the objective sought to be protected.2 2
The recent Brazil - Tyres decision, however, introduces further requirements into the necessity test.223 In Brazil - Tyres, the
Appellate Body held that demonstrating necessity requires, first, a
determination of the measure's contribution to the achievement of the
objective sought, "and its trade-restrictiveness, in light of the importance of the interests or values at stake"; and second, a comparison
of the measure with any less trade-restrictive alternatives.22 4 Moreover, the Appellate Body found that a "genuine relationship" of means
and ends between the goal sought and the challenged measure would
satisfy the criteria for necessity, but that the measure's "contribution
to the achievement of the objective must be material, not merely marginal or insignificant," particularly in the case of an import ban.2 25
Combining the dicta in Korea - Beef and Brazil - Tyres, the
new necessity test requires that states evidence the values protected
by the measure, a means and ends relationship between the measure and the regulatory objective sought, a more than marginal contribution by the measure to the achievement of the objective, and a
comparison of the measure to any less trade-restrictive alternatives.
Successful completion of each element of the necessity test then
allows for the provisional justification of a state measure under one
of the three enumerated Article XX exceptions.
States must also demonstrate that the measure complies with the
chapeau of Article XX. 226 In addition to preventing discrimination
against specific states, the chapeau prevents states from abusing the
Article XX exceptions by prohibiting measures from being applied in
a manner constituting arbitrary or unjustifiable discrimination or
221. Korea - Beef, supra note 28,
161-64.
222. See id. 162 ('The more vital or important those common interests or values are,
the easier it would be to accept as 'necessary' a measure designed as an enforcement
instrument.").
223. Appellate Body Report, Brazil - MeasuresAffecting Imports of Retreaded Tyres,
WT/DS332/AB/R (Dec. 3, 2007) [hereinafter Brazil - Tyres].
224. Id. 156.
225. Id. 210.
226. The chapeau of GATT Article XX reads:
Subject to the requirement that such measures are not applied in a manner
which would constitute a means of arbitrary or unjustifiable discrimination
between countries where the same conditions prevail, or a disguised restriction on international trade, nothing in this Agreement shall be construed to prevent the adoption or enforcement by any contracting party of
measures ....
GATT, supra note 26, art. XX.
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a "disguised restriction" on trade.22 v As the Appellate Body has noted,
interpretation and application of the chapeau should be a task "of
locating and marking out a line of equilibrium between the right of
a Member to invoke an exception.., and the rights of the other
Members under other substantive provisions ... ." 22 They also observed that "the line of the equilibrium... is not fixed,... [but] moves
as the kind and the shape of the measures at stake vary... 229
b. Reformulating the Article XX Analysis
Instead of balancing trade and non-trade concerns, the current
Article XX analysis grants panels and the Appellate Body the role of
arbiter of regulatory priorities.2 3 0 The necessity test requires judicial
evaluation of both the importance of the values behind a contested
measure and a quantification of the contribution of a contested measure to the objective sought.23 1 Both of these tasks are ill-suited for
WTO dispute settlement adjudicators.
The analysis for Article XX exceptions should accordingly be
reformulated to reduce judicial scrutiny over sovereign regulatory
authority. First, rather than evaluating the value behind a measure,
judicial review should focus on whether the measure fulfills the objective in the enumerated exception. For example, since Article XX(a)
exempts measures "necessary to protect public morals,"2'32 judicial
evaluation should focus on whether the measure in question falls
within the scope of protection of public morals, using the contextual
approach to determine this. Thus, in U.S. - Gambling,the panel
looked to contemporary state practice and views on gambling to
assess whether it fell within the ambit of public morals.23 3
Second, in order to grant greater deference to sovereign regulatory power, evaluating whether a measure is "necessary" should be
determined within a margin of appreciation. The margin of appreciation doctrine has been used to grant states a degree of discretion
within which treaty obligations can be balanced "against other pressing societal concerns."2'34 In the Article XX context, states can be
227. Id.; accord CATHERINE BUTTON, THE POWER TO PROTECT: TRADE, HEALTH AND
UNCERTAINTY IN THE WTO 38-39 (2004); Bal, supra note 23, at 72.
228. U.S. - Shrimp I, supranote 206, 159.
229. Id.
230. Geert van Calster, Faites Vos Jeux - RegulatoryAutonomy and the World Trade
Organisationafter Brazil Tyres, 20 J. ENvTL. L. 121, 134 (2008).
231. Id. at 134-35.
232. GATT, supra note 26, art. XX.
6.471-.474.
233. U.S. - Gambling PanelReport, supra note 215,
234. Laurence R. Helfer, Adjudicating Copyright Claims Under the TRIPS Agreement:
The Casefor a EuropeanHuman Rights Analogy, 39 HARV. INT'L L.J. 357,404-05 (1998);
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granted a margin of appreciation to assess whether their measures
are necessary to achieve the objective stated in the relevant Article
XX exception. Using the margin of appreciation approach to determine a measure's necessity thus prevents WTO dispute settlement
bodies from engaging in the impossible task of seeking to quantify

the contribution of a measure to the objective sought. Nevertheless,
beyond the margin of appreciation, WTO dispute settlement bodies
can independently assess the necessity of the measure by evaluating
the merit of any lesser trade-restrictive alternatives, raised by the
complaining party, which achieve the same level of protection as the
contested measure.235
Finally, the analysis under the chapeau will also determine the
proper trade-offs between the trade and non-trade values at play by
focusing on the possible trade distortions caused by the measure. As
a means of balancing trade and non-trade values, the chapeau analysis ferrets out measures that create trade distortions, such as those
caused by protectionism or discrimination.3 6 Judicial evaluation
should therefore focus exclusively on assessing whether the procedural application of the measure results in protectionist or discriminatory outcomes: absent either outcome the measure should pass
the scrutiny of the chapeau.
Reformulating the Article XX exceptions analysis in this way
largely defers to the state's right to enact the measure, so long as
the measure falls within the ambit of one of the enumerated exceptions and uses the chapeau - and to a lesser extent, the least traderestrictive test - to assess the trade distortions caused by the
measure. Under this approach, judicial scrutiny is less involved in
evaluating values behind the measures or the measure's contribution
and more focused on determining the presence of trade distortions,
suggesting that absent the presence of trade distortions, measures
will find greater likelihood of exemption under Article XX.
Nevertheless, the continued reliance on exceptions to trade obligations as the primary means of incorporating non-trade values or
gender issues into trade perpetuates the privileging of trade values
over non-trade values. Dependence on dispute settlement as the
primary mechanism for the incorporation of gender values relegates
authority for the realignment of trade and non-trade priorities to
Yuval Shany, Toward a GeneralMargin of AppreciationDoctrine in InternationalLaw?,
16. EuR. INT'L L. 907, 909-10 (2005).

235. See id. at 911 (describing the margin of appreciation doctrine as including an
assessment of the decision-making process behind a national rule and its substantive
outcome).
236. See Bal, supra note 23, at 72-73 (describing the two requirements for a measure
to fall within Article XX).
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dispute panelists and other international trade adjudicators, many
of whom may not be knowledgeable about gender issues. 3 7 Relying
exclusively on exceptions to trade obligations as a means of linking
trade and gender issues thus ultimately leaves panelists and adjudicators to determine which trade-offs between trade and gender values
should be made. 3 '
B. Realigning Trade and Non-Trade Priorities- A State
Approach
At the state level, establishing coherence between trade and nontrade values requires that governments recognize the international
and economic focus of trade treaties and consequently compensate
for any shortfalls resulting from these concentrations. Accordingly,
the micro level impacts of trade, such as trade adjustment costs and
wage gaps, must be taken up by states. Strengthening social safety
nets, granting labor standards and other social protection to workers
in the informal system, providing skills-upgrading services, and enacting equal pay and equal opportunity legislation may work towards
alleviating these impacts.23 9 States should also conduct ex-ante gender
and social impact assessments for all forthcoming trade agreements
and for preliminary negotiations on new trade-related topics.24 ° Impact assessments, conducted with the participation of stakeholders
including women's groups, can evaluate the potential differential impacts of trade commitments on women, particularly on poor, migrant,
or minority women and other vulnerable women who are most at risk
by trade commitments.2 4 ' These identified asymmetries can then be
used to negotiate better trade outcomes for women. 4 2
237. See Joel P. Trachtman, The Constitutions of the WTO, 17 EUR. J. INTL L. 623,
643-44 (2006).
238. Id.
239. Carr & Chen, supra note 142, at 19; accord The Secretary General, supra note
86,
292-297 (noting, in particular, that "[g]lobalization enhances the need for a social
safety net"); Menon & Rodgers, supra note 128, at 21-22; Singh & Zammit, supra note
86, at 1262; Stephanie Seguino & Caren Grown, Feminist-Kaleckian Macroeconomic
Policy for Developing Countries 13 (The Levy Econ. Inst. of Bard Coll., Working Paper
No. 446, 2006).
240. GAMMAGE ET AL., supra note 119, at 125; accord UNCTAD, supra note 166

(proposing that UNCTAD and other international agencies develop a methodology for
conducting "ex-ante gender impact[s] of trade policies"); see also FONTANA ET AL., supra
note 131, at 14 (noting that "[a] gender-aware approach to trade ...should assess ...the

impact of trade on women's current material status, given existing tasks and responsibilities under the gender division of labor).
241. GAMMAGE ET AL., supra note 119, at 125-26. See generally Irene Van Staveren,
Gender Indicatorsfor Monitoring Trade Agreements, in THE FEMINIST ECONOMICS OF

TRADE 257 (2007) (discussing "develop[ing] a tool for policy makers to mainstream gender
equity goals in trade agreements").
242. The outcomes sought are egalitarian in nature, "either by reducing the basis of
women's economic disadvantage or by modifying the gender division of labour (in the
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The emphasis of trade agreements on governmental acts has also
facilitated the relegation of gender issues. Currently, trade agreements impose upon governments only the responsibility to apply and
respect these agreements, without placing a corresponding obligation
on governments to manage the effects of these agreements on private
persons within the state. 2 3 In contrast, the European Convention
on Human Rights has broadened the duty imposed on states not to
abuse individuals, by including a corresponding duty on states to protect these individuals as well.2 " An expanded mandate of trade agreements could therefore oblige national governments to both facilitate
the liberalization of trade and to protect those affected by the implications of liberalized trade.
C. Institutional Changes to Better Link Trade and Gender
Institutional changes are also needed at both the international
and state levels in order to better mainstream gender into international trade policies. A greater presence by women in the WTO's dispute settlement bodies is warranted, as is a greater female presence
at higher decision-making levels at the WTO Secretariat. More women
should also be included as state representatives at trade negotiating
fora and also on trade advisory panels. However, gender silences are
not alleviated simply by adding women to the relevant institutions.2 45
Thus, training on gender issues, including in the conduct of gender
impact assessments, should also be provided to members of the WTO
Secretariat, to representatives from state trade ministries, and to
adjudicators of trade disputes. Alternatively, an expert group versed
in analyzing the linkages between trade and gender or trade and
human rights could be established as an informational aid for both
household or labour market) so that it is less prejudicial to women's income-earning
capacity or well-being." See FONTANA ET AL. supra note 131, at 14.
243. See AARONSON & ZIMMERMAN, supra note 32, at 190-91 (noting that "most countries do not explicitly task their trade policymakers with ensuring that their trade policy
decisions enhance human rights at home or abroad").

244. LUKE ERIC PETERSON & KEVIN R. GRAY, INTERNATIONAL HUMAN RIGHTS IN
BILATERAL INVESTMENT TREATIES AND IN INVESTMENT TREATY ARBITRATION 22 (2003)
(discussing L6pez Ostra v. Spain, App. No. 16798/90,20 Eur. H.R. Rep. 277 (1994); Guerra
and Others v. Italy (No. 64), 1998-I Eur. Ct. H.R. 210).
245. For example, as one commentator notes in the context of environmental law:
Women may be present in large numbers in the green movement, but sex/
gender issues are not central to the (malestream) green political agenda....
[Flailure to recognize the interests, experience and needs of women must
mean that the values and experience of men will determine the direction of
green politics by default.
MARY MELLOR, FEMINISM & ECOLOGY 128 (1997) (internal citation omitted).
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WTO institutional bodies and individual states.2 4 The expert body
could then be consulted in conjunction with all trade disputes that
involve gender issues and during the course of treaty negotiations.
D. IncorporatingNon-Trade Values into a Trade System
Creating symmetry between trade and non-trade objectives
does not suggest, however, that trade policies should continue to be
enacted with a focus on economic criteria to which a dose of social
policies is added to achieve socially desirable outcomes.24 7 Rather, as
economists have observed in the context of macroeconomic policies,
trade policies should be created under the assumption that these policies "are enacted within a certain set of distributive relations and
institutional structures ...[that] entail a variety of social outcomes
which need to be made explicit."24 8 The value of trade policies should
be measured not only on market-based criteria, but also in terms of
whether the policies can "ultimately succeed in... achieving social
justice."24 9 Trade policies should therefore be created with the ultimate goals of liberalizing trade, promoting distributive justice and
equity, and developing human entitlements, with recognition of the
"balance of social power" that may reinforce the policy or "shape[]
the choice of policy instruments."2 50
CONCLUSION

The potential for substantial benefits for women arising from the
liberalization of trade argues in favor of the continued promotion of
trade liberalization policies. Yet the confinement of non-trade issues
to the margins of trade policies combined with the power imbalances
embedded in the construct and the institutions of international trade
suggests that gender parity for women still faces considerable challenges under the trade regime.
The market and economic focus of trade policies confirms that
trade policies have been designed with an aim to create equality in
trade opportunities, not equality in outcomes.2"' Thus, controlling or
regulating the non-trade outcomes of trade policies would likely sit
246. See AARONSON & ZIMMERMAN, supranote 32, at 200; McGill, supra note 14, at 57-58.
247. Elson & Cagatay, supranote 75, at 1348 (giving two approaches to synthesizing
macroeconomic and trade policy).
248. Id. at 1347-48.
249. Id. at 1348.
250. Id. at 1349, 1352.
251. Zampetti, supra note 194, at 306.
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at odds with the general laissez-faire market stance ascribed to by
trade theorists. Nevertheless, the increasing instances of gender implications of trade policies suggest that a free market attitude toward
gender outcomes from trade policies may no longer be feasible if the
international community's aims for improving human development
are to be realized. 52 Similarly, a disregard of the negative gender implications of trade also undermines the WTO agreements' commitments to sustainable development and to raising living standards.
The benefits of trade thus need to be assessed in more than economic terms. A reorientation of the measurement of the gains from
trade to include, for example, the effects of trade on opportunities for
growth and development would allow trade policies to mainstream
a broader range of issues from the outset, including gender which is
a facilitator of development.2 53
Orienting trade policies to accomplish more than increases in
state wealth also allows trade policies to target the underlying power
imbalances that underpin the economy. Rather than allowing gains
from trade to replicate the status quo or to exacerbate the unequal
social and economic inequalities between men and women, trade
policies can serve as tools to alter the "entrenched social ...and
54
cultural beliefs" that justify unequal social relations.2 In this way,
trade policies can be viewed from the perspective of those that have
traditionally been dominated in order to ensure that future parity
can be achieved.

252. The international community's interest in improving human development, by way
of a number of specific goals, one of which is gender equality, is reflected in the UN
Millennium Development Goals. See United Nations Millennium Declaration, supranote
16, 20.
253. See generally UNCTAD, supra note 166, 20 (noting that "trade [is] the most
important form of globalization and source of growth and development"); Robert Howse,
Mainstreamingthe Right to Development in WTO, 2004 SOUTH BULLETIN 378, 378-79
(2004), available at http://www.southcentre.orglindex.php?option=com-docman&task=doc
_download&gid=648&Itemid= (arguing in favor of "gains from... trade liberalization"
being "assessed in terms... [of] their effects on human opportunities for self-realization"
as part of a right to development).
254. Umesh Pandey & Michelle Moffatt, Gender and PovertyApproach in Practice,in
GENDER WATER AND DEVELOPMENT 189, 204 (Anne Coles & Tina Wallace eds., 2005);
accord Joshi, supranote 87, at 151.

